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Center for Defending Freedom of Journalists

Vision

To contribute towards creating an environment that protects freedom of press &
expression, and enhances society’s right to knowledge through professional capacity
building of journalists, and affirming their commitment to international standards of
independent and free media.

Mission

CDFJ is a nongovernmental organization committed to defending the freedom and
security of journalists; by addressing rights violations, building sustainable professional
capacities, enabling journalists to have free access to information, and actively
developing and reforming media related legislation.

CDFJ Objectives:

*To defend the freedom and safety of journalists.

*To protect Journalist from rights violations.

*To improve Journalists skills

«To empower Journalists <access to information

«To increase Journalists <participation in defending human rights and democracy

-To contribute to developing change and update media legal frame work and
legislations.

*To contribute to the amendment and development of legislations related to freedom of
media and expression.

*To create communication channels between Arab and World journalists
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Conclusion and Recommmendations

e Slander and libel crimes should be considered as civil rather than criminal
cases. Criminalizing opinion is a restriction rejected by international law as
reflected in the international conventions that guarantee the freedom of opinion
and expression. As long as the objective is to maintain the reputation of others,
rather than inflicting physical punishment that restricts freedom of opinion and
expression, reputation can be protected through financial compensation.

e Ifan Arab lawmaker insists on keeping these crimes, the provisions of the law
organizing these crimes should be modified so that their concept is restricted
to only protect the right of reputation for individuals. This requires that these
crimes should be considered as tort rather than as dangerous crimes. The phrase
“lanything that might lead to ... ] should be replaced with the phrase [that leads
to ... ].

¢  Slander and libel crimes may not target speech directed at institutions and
official bodies. This has been the international trend in this type of crimes for
the past century.

e Media specialists must be provided with in-depth jurisprudence related to
slander and libel crimes, and training courses should be conducted for lawyers
concerning pleading and defense in such crimes.

e The best interational and Arab court decisions in the field of libel and slander
crimes should be distributed to Arab judges.

e Further legal studies and research on defamation should be prepared via the
internet and audio-visual media outlets.




5. In order for criticism to be serious, decent, and authorized, it is incumbent upon
the critic to use a language appropriate to the incident that is subject to comment
or criticism. No language harsher than that required for the journalist to express
his or her opinion may be used. If criticism exceeds this limit, it will no longer be
considered as permissible.

6. Whether or not a certain expression is appropriate is determined to how well
tailored it is to criticizing the relevant situation.




interest are subject to review, control, discussion, debate and criticism within the
limits of the law.”

«Permissible criticism guarantees the safety of the community. It is one of the
means of detecting defects and drawing attention to the potential harm caused to the
community as a result of the actions or decisions of persons holding public office »*

In another decision, the Court ruled that:

“The Newspaper has published a picture of a member of the parliament and used
the following caption “Starting with a look; growing with a smile; and ending

with a ministry.” It described the parliament member as a hypocrite following his
criticism of the program “Welcome to the Government” since the program makes
fun of authority figures, despite his opposition to the government as a symbol of
opposition. Accusing the parliament member of being hypocrite was an accusation
directed against his overall performance, i.e. political hypocrisy, rather than personal
hypocrisy. Thus, the good faith element is established.”

Criticism Rights Conditions

1. Criticism should provide for the public interest by evaluating a certain situation
or position by indicating the advantages and disadvantages thereof. It should shed
light on a certain fact that people can comment on, understand, and realize as reality.
Such social interest should be greater than the interest of the party affected by
criticism.

2. In order for criticism to play its social role, it must address an incident of interest
to the community and its members. The community does not benefit of criticizing
people’s private lives. On the contrary, the community is harmed by such acts as it
goes against social norms.

3. The general works of self-employed individuals, such as scholars, writers, artists,
poets and others, fall within the scope of acceptable evaluation, since the members
of the community are affected by and have access to such works.

4. In order for criticism to be permissible, the critic should limit their expression
to a form that best benefits the public. If the critic exceeds these limits, criticism
is no longer decent and tumns into defamation and slander—and is therefore
impermissible.

52 Decision No. 1127/2002, dated 16/7/2002, rendered by Amman Criminal Court of First Instance.
53 Decision No. 1161/97 rendered by Amman Criminal Court of First Instance




- Anything that affects the public interest may be subject to criticism:

Anything that affects the public interest may be subject to criticism. Addressing
topics that the public may access through the media, the parliament, and in political
circles is an indicator of transparency and democracy. It is known that public
political figures are the most subject to criticism, since their functions are related
to public interests and entail a high degree of risk. Denying the press the freedom
to criticize public officials regarding their work and responsibilities and their
adherence to their duties as public figures is a restriction ofnthe freedom of the
press. This is a violation of a constitutional right and impedes the duty of the press
to raise awareness and thought.”°

- Criticism should not include abuse, ridicule or sarcasm with intent to
retaliate:

“If the Newspaper offended the Complainant, the Personal Right Plaintiff, then
the article as a whole aimed to ridicule the person described by the article. The
name of the Complainant was explicitly mentioned and his image was published
in a way that clearly indicates that the Suspects did not mean the public capacity
of the Complainant, the Personal Right Plaintiff, and does not leave room for

any doubt that the intended person is the Complainant. Thus, the Suspects’ act

is in contravention of Article 7 of the Publications Law, which stipulates that
integrity and objectivity should be observed in the presentation of press materials.
Additionally, the suspects’ act constitutes a departure from duties and ethics of
Jjournalism, and is considered to be insult and slander.®

- The statements of the press material should be taken as a whole without
fragmenting the phrases or making judgments concerning certain parts:

“Consideration should be given to the article as a whole. The article or speech may
not be fragmented. No part may be considered to offend a certain person without
considering the totality of the article. The article should be interpreted as a whole
in order to discem its intended purpose. One should not hold on to specific phrases
without considering the subsequent phrases, since the topics related to the public

follows: “The case which we will tackle is a divorce case which is one of the strangest and fastest Sharia cases that
was registered, considered and settled in one day in collusion with a Sharia judge. The judge rendered a decision

in favor of the wife by fraud and deceit in order to complete the divorce proceedings, which took place in half an
hour”. The article then tells the story of a divorce case narrated by ...... The dispute was brought to the court for
violation of the provisions of Articles 11 and 15 of Contempt of Court Law, represented in influencing the course of
Jjustice and the publication of slander against a judge, for violation of Article 189 of the Penal Code, and violation of
Article 191 of the Penal Code.

50 Decision No. 519/2005, dated 13/6/2005, rendered by Amman Criminal Court of First Instance.

51 Decision No. 2294/2004, dated 20/3/2006, rendered by Amman Criminal Court of First Instance, and the
decision rendered by Amman Court of Appeal No. 3139/2006 on 2/10/2006




condition is satisfied.
4, The validity of each matter attributed to the employee should be proved.

As for the phrases used, i.e. “A plot schemed by a Sharia judge. He conspired with
the wife’s brother and his friend and deceived the husband to sign a certificate
stating that he divorced his wife, by means of complicity with a Sharia judge,

who rendered a decision in favor of the wife by fraud and deception” in the article
published in ............ Newspaper, whether these acts and words of the suspect
represent the elements of the crime of libel and slander directed at the complainant;
and whether the statement of the suspect against the complainant, such as a
conspiracy, fraud, deceit, plot schemed by a Sharia judge, represent true facts

must be proved. The defaming party is allowed to prove what he attributed to the
public employee in question and whether the statements are related to his duties or
constitute the elements of a crime that require punishment under the law. Article
192 of the Penal Code provides that the act of attribution is basically an offense

of defamation. However, if the defamation is proved valid—if it is related to the
complainant’s functional duties—then the defendant will not be held liable. In the
case at hand, the descriptions in the article originally constitute slander offence,
but since they relate to the functional duties of the public employee and have been
proven factually correct, the defaming party cannot be held liable under Article 192
of the Penal Code.

As for the requirement that the words used against the complainant are
commensurate with the complainant’s own conduct, the court finds that the
complainant is a Sharia judge and that he issued a summons two days before
registering the case. Then, in the next day, he requested hearing the witness
statements also before the case is registered. The witness statements include the
statement of ... ..... and ...... The witness statements were heard in writing and

they signed the certificate before registering the case, as evident in the witness
statements in the investigative case No. ...... Their statements are not available in
the case file. The case was registered two days after issuing the summons and one
day after hearing the witness statements and the statements of two other witnesses.
The case was determined in the same hearing on the basis of the statements of the
last two witnesses without reference at all to the presence of two witnesses that were
heard. All these facts established to the court justify the statements addressed to the
complainant, are commensurate with the act committed by the complainant, and
justify describing his as conspirer and schemer.”*

49 Case No. 33 of 2004. The facts of the case are summarized in the article published by ...........
Newspaper, issue number........... <) i O , on the first page, entitled (A Plot Schemed by a Sharia Judge by
Agreement with the Wife’s Brother: Story of the Fastest Divorce in Jordan). On page eight in the same issue, the
Newspaper published an article entitled: (A Plot Schemed by a Sharia Judge by Agreement with the Wife’s Brother:
Story of the Fastest Divorce in Jordan. The judge divorced the wife within half an hour and resolved the case on
the same day. He deceived the husband to sign a certificate stating that he divorced his wife”. The article states as




suspect against the complainant represent true facts. As a defense, the defaming
party is allowed to show proof of what he attributed to the victim employee and
whether the statements are related to the employee’s duties or constitute the
elements of crime that require punishment under the law. The court is further
required to ascertain whether the words of slander directed against the complainant
are commensurate with the act committed by the complainant and justify qualifying
him as conspirer and schemer. The Sharia court did not consider the file before
rendering the case. In this respect, the Court finds that Article 192 of the Penal Code
states:

1. Ifthe detractor requested permission to prove the truthfulness of what he / she
attributed to the public official, his / her request shall not be granted unless
what was attributed to the public official related to the duties of his/her post and
constitutes a crime punishable by law.

2. Ifthe defamation was related to the duties of the public official and was proved
to be truthful, the perpetrator shall be announced innocent, if found otherwise,
he/she shall be sentenced with the penalty stipulated for defamation.

Based on this Article, and because the facts attributed to the complainant are

related to both his functional duties as a public employee as well as to the crime

of restriction of freedom, the defaming party is allowed to prove the truthfulness

of what he attributed to the employee. Pursuant to Article 194 of the Code, if the
defaming party requests to be allowed to prove the truthfulness of what he attributed
to the victim employee, his request will not be complied with unless the statement
is related to the duties of such employee. The following conditions are required to
permit the defamation directed to a public officer:

1. Defamation should be directed at a public official. The complainant in this case
is a Sharia judge and therefore the description of a public employee applies to
him. Thus, this condition is satisfied.

2. The statements about the employee should relate to his functional duties. All the
facts attributed to the complainant concern the duties of his job.

3. The statement should be made in good faith. Good faith means that the
statement is based on the belief in the validity of the facts of defamation and
serving the public interest rather than based on intentional defamation and
slander for personal motives.®® The Court finds that the publication, the subject
of the claim, was not made for personal motives or intentional defamation since
there is no prior acquaintance among the parties to the case. The publication
was made based on the belief in the validity of the facts given. Therefore, this

48 See the decision rendered by the Egyptian Court of Cassation on 8/4/1982 and Moawad Abdel Tawab,

Libel, Insult and False Complaint, 1988, Publisher: University Press House, p. 95.




allowable criticism are satisfied, then courts may assume the criticism is made

in good faith. Due to the fact that the criticism embodied in the published press
material, the subject in this case, was not in the interest of the public and that there
was nothing to indicate the accuracy of the critical statements the court found that
the good fsaith element was absent.”*

- Criticizing an official body is different than abusing an official body. The
difference between criticism and abuse is determined by examining the overall
wording of the article,

“With reference to the article, the court found that the article as a whole aimed to
urge adherence to the rule of law and promote the existence of an equitable and
efficient judicial system. Consideration should be given to the statement or the
article as a whole. The article or speech should not be taken in parts or construed out
of context. Since the topic of the article is aimed at the public good in terms of the
author’s call for attention to the judicial system and maintaining its independence
from any external threat, this establishes the good faith element on the part of the
author. In addition, Article 15 of the Jordanian Constitution constitutes the authority
for allowing the criticism contained in the article. Permissible criticism is the way to
ensure the safety of society and it is a means of detection of defects. This applies to
the topic of the article, since it is clear that the author addressed the judicial system
based on its position as a public entity, and did not intend to prejudice its status.”’

The Court of Appeals has remanded the case to this Court, to analyze phrases used
by the suspect to describe the complainantin ......... Newspaper, which read as
follows: “A plot schemed by a Sharia judge. He conspired with the wife’s brother
and his friend and deceived the husband to sign a certificate stating that he divorced
his wife, by means of complicity with a Sharia judge, who rendered a decision in
favor of the wife by fraud and deception.” The name of the complainant appeared in
the article published in ..... Newspaper. The Court of First Instance is also required
to verify whether these acts and words of the suspect represent the elements of the
crime of libel and slander directed against the complainant, whether the statement
of the suspect is directed against the complainant, and whether the statement of the

46 Case No. 2294 of 2004
47 Case No. 1127 of 2002. The facts of the case are summarized in that........... Newspaper published on
............. Issue No. ......... an article under the title: (The Judiciary and Economic Systems). The writer mentioned

in the article that the weakness of the judiciary system, coupled with the courts inaction and inability to decide on
economic, financial, and banking issues, lead to chaos which we are experiencing in the present era in several Arab
countries. This has resulted from the courts inability to treat lawyers and businessmen fairly. The writer noted in
his article that in some cases, court rulings are issued under the threat of force to stop the implementation of these
decision, while the cases are sometimes procrastinated. The lawsuit was filed for violation of the provisions of
Articles (5 and 7) of the Press and Publications Law No. 8 of 1998, and for slander and defamation in accordance
with the provisions of Article 191 of the Penal Code, in terms of Article 189 of the same code.
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“Mens Rea is not deemed to be available if only the material element is established.
Instead, all circumstances of the case as a whole should be considered until the
intention of the party accused of defamation is determined—essentially, to ascertain
if the statements were made in the public interest or simply to offend the person of
the victim.

However, among defamation cases, the Penal Code, in accordance with the
provisions of Article 302, permit libel against public employees or parliamentary
persons upon satisfaction of three conditions:

I If the libel is made in good faith, i.e. solely to serve public interest in the belief of
the authenticity of libel at the time it is made.

II: Libel should not exceed the scope of the public employees’ job, parliamentary, or
public service functions.

III: The defaming person bears the burden of proof.*®

Third: On the Right to Criticism

In order to accept the defense of the right to criticism, the phrases should be
germane to the subject and the article should be of concern to the public in the
first place.

“In addition to the germaneness element, the second element of permissible criticism
is opinion and comment. Such opinion must be linked with the mentioned incident
by evidence. By reference to the article, the court finds that it is not related to any
incident, but tackled many issues that entail abuse. In addition, one of the most
significant elements of permissible criticism is that the incident should be related to
a matter of public concern. The contents of the article are not of interest to the public
as the article did not address an issue that can be seen by the public to serve the
public interest and because the suspects failed to prove the contents of the article’s
criticism. The elements of permissible criticism also include using appropriate
phrases. In order for phrases to be appropriate, the phrases should be appropriately
worded according to the subject. Statements such as: (Tash Ma Tash, plucking the
beard, and such other phrases) are inappropriate wording, especially since there is a
difference between criticism using harsh words that are justified by jurisprudence,
and the phrases used only for slander and abuse purposes. Appropriate phrases aim
to serve the public interest rather than cause defamation.

Finally, appropriate criticism must be made in good faith. If all other elements of

45 Court of Cassation, 05/08/1944, Legal Rules Collection. Part 6, Judicial Year 350, p. 483; Court of
Cassation, 22/05/1939. Part 4, Judicial Year 398, p. 557.




court is satisfied that the act of the complainant did not include an attribution of
certain material as required by the above-mentioned Article to criminalize the act.
The word (spor) in itself is not invective but as aforementioned, its meaning is
determined by the context. Therefore, the suspect is not liable for an act of slander >

- The Judge has the authority to assess and weigh the phrases of the press
material:

“The definition of the words of defamation, insult or contempt are based on the
Judge’s satisfaction according to his understanding of the facts of the case and is
not subject to the control of the Court of Cassation, as long as he did not make any
erroneous application of law to the incident,”

Second: On Mens Rea

Good faith or honorable motive permits libel and defamation directed against
public officials:

“Mens Rea is the knowledge of the elements of the crime and the will of moving
towards achieving or accepting these elements”. It is established by the Court of
Cassation that whenever there is criminal intent in the crime of defamation, as
evidenced by the decision related to the intent to slander, there is no place to discuss
good faith or the validity of the facts of libel as long as the victim is not a public
official or the like.”*

“To allow slander that contains defamation and insult of public employees, the law
requires that such slander should be made in good faith based on the belief in the
validity of the facts of libel and serving the public interest,”

«Good faith is established in the crime of defamation of public employees if libel is
made in good faith, i.e. based on the belief in the validity of the facts of defamation
and serving the public interest rather than based on intentional defamation and
slander for revenge purposes and personal motives,”*

40 Decision rendered in case No. 21 of 2005. The facts of the case are summarized in the article published
by .ol newspaper ....... Issue No. ... On ..... entitled “To the Minister of Awqaf». The article states that: «A
spor (modemn) Sheikh in one of the northern governorates have made special prayers for his clan and asked the
worshipers to say Amin when he prayed Allah to grant victory to his clan in the battle with the other clan in Kufr
Som. The Sheikh said, «Oh Allah, grant ... clan victory over ... . clan and keep them away from us™.

41 Court of Cassation 04.08.1982, Court of Cassation Decisions, Judicial Year 33, p. 468.

42 Collection of the Court of Cassation Decisions, Year 22, Judicial Year 163, p. 669.

43 Collection of the Court of Cassation Decisions, Year 20, Judicial Year 96, p. 458, Year 8, Judicial Year
37, p. 122.

44 Collection of the Court of Cassation Decisions, Year 17, Judicial Year 19, p. 106, and Year 21, Judicial

Year 92, p. 273.




- Some words are not defamatory unless placed in an unfavorable context.

“The word “spor (moderm)” is taken from the English language, from the word
sportsman. The word in itself does not connote libel or slander if placed in a proper
context. On the contrary, it suggests openness and sportsmanship. As such, context
determines if this word connotes insult or libel. By review of the published article
in....... Newspaper, it appears that the phrase stated is: “(spor) modern Sheikh”
which was found to entail libel and undermine the dignity of the complainant due to
his status as an imam who leads and preaches to masses of people.

He is a religious figure who carries out his religious and functional duties. His
attributes include being respectful, argumentative, and persuasive. This phrase is
considered libel, connotes contempt of religious figures who usually have distinct
position among those who listen to them, and undermines this distinct position. The
complainant was described as being modern. The context of this word indicates
that the described person is unconventional and denotes his liberation from social
constraints and traditions.

The word in question was combined with the word “Sheik” so as to indicate

that the Sheikh had departed from the requirements of imam who is supposed to
promote social cohesion. It is a means of making mockery of him. Therefore, the
two elements of physical and moral libel are readily established, in addition to

the publicity element in the act of the suspect who insulted the complainant. In
addition, the suspect has achieved the result rea as members of the public began
calling the complainant “a (spor) modern Sheikh™ contemptuously after the article’s
publication. He aimed to achieve such an outcome by publishing this news. The

to have treatment abilities. Eventually, citizens are the only victims of exploitation and sale of illusion. The article
indicates that a well-known persons in magic and sorcery is someone called Sheikh Mohammed Al-Mograbi. This
person is described as follows: a Jordanian with a luxurious villa that has multiple rooms and entrances, He has
became the destination of thousands of Gulf and Arab tourists, and he, as alleged by the Sheikh, could cure cancer.
He practices his activities in two houses in Amman and Zarqa.

The press material states that this person plays Quran cassette tapes at times, and George Wassof songs at other
times, and that he cures people by demons, witcheraft and sorcery. It also states that this person has reaped a fortune
after being unemployed and that most of his clients are women and adolescent girls.

The Suspect Tariq then cites another example of those celebrities in that area, i.e. Sheikh Al-Alami. He states the
reasons for women’s recourse to these means, including their concern for the future in order to resolve marital
disputes, their curiosity to know what will happen in the future, and their belief that these methods will improve
the behavior of their children. The article indicates quackery methods, such as fortune telling and cup reading, The
author cites views showing the difference between sorcery and treatment by the Holy Quran, including Sheikh
Mohammad Saadeh. He states that this person does not claim prescience or having special abilities, but he reads
Quran and says that recovery is in the hands of Allah only. He does not receive payment for doing so. The author
also cites the legal opinion on the practice of sorcery and the official campaign to eliminate this phenomenon. He
further cites a psychologist’s opinion on this subject.




G[m;atar 1V

Judicial Principles in Slander and Defamation: “Libel and
Insult”

First: On Actus Reus

- The name of the victim should be explicitly mentioned or there should be
evidence suggesting it beyond any doubt:

“The Court finds that in order for the Suspects to be convicted of committing the
offense of slander and libel, the name of the victim should be mentioned explicitly
or—if it is not mentioned--there should be presumptions so that no doubt remains

as to the fact that the complainant is the person intended by this attribution. With
reference to the published material, the Court finds that the name of the complainant
is different from the name of the person mentioned in the article. Moreover, the
witness statements did not conclusively reveal that the person intended by the article
is the complainant as they did not confirm that he is the only person known as . . .
especially that the witness . . . stated that there are four people domiciled in Zarqa
and who all practice the same business. The divorcee of the complainant reported
that some of the descriptions apply to the complainant, including the possession

of certain houses and cars, however the remainder of the description did not
definitively relate to the complainant.

Additionally, the witness statements are contradictory concerning the complainant’s
cancer treatments. The complainant stated to the Attorney General that he has not
offered [his patients] cancer treatments, but then stated before the court that he has
been offering cancer treatments. The other witnesses do not know if the complainant
has treated anyone of cancer. This has made the court doubtful as to the fact that
the complainant is the party mentioned in the article. Since conviction is based on
assertion and certainty rather than on suspicion and speculation, and whereas it

has been proven to the court that there is a contradiction in the statements of the
witnesses and the statement of the prosecution witness, the suspects commission of
the offense against the complainant is therefore not established, and therefore they
should be declared innocent of the offense assigned to them. “*°

39 Case No. 431 of 2005. The facts of the case are summarized in the news published by .............
newspaper in issue No. ........ 1)1 ST under the title (Jordanians Buying Hlusion). It is stated in this article
that Jordanians are attracted by illusion and magic without any serious reality, but only for entertainment purposes.
A psychological analysis of the reasons for resort to such methods is stated, including entertainment and achieving
gain easily. The article goes on to state that in each year, the name of a certain Sheikh or Sheikha becomes famous
in the world of witchcraft and magic. Matters get mixed and Qoran therapists are confused with those who claim
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3. Waiver is not be considered if there are several personal rights claimants
unless such waiver is issued by all such claimants

Therefore, you should first make sure of the person of the complainant, or whether
his representative has a special power of attorney to commence the defamation
action. You then have to make sure that the complainant has not waived the litigation
against one of the participants, the editor in chief, the cartoonist, or a journalist who
participated in the same subject, because the waiver against any of these parties
leads directly to the expiration of the proceedings against the remainder parties.

Sixth: Plea of non- identification of the victim

It is known that attribution must be directed at a particular person. It is sufficient
for the phrases that contain the attribution to be worded in a manner that makes

it easy to infer the identity of the victim. This includes incidents when Journalists
mentioned the initials of the victim, the victim’s profession, position, current or
former work location, or the city or village where the victim was born or lives. An
important pillar of the crime will be demolished if you can convince the court that
the identity of the victim may not be inferred from the phrases of the article.




Caustic Speec

Third: The Innocence of the journalist of the crime of contempt

This is explained as follows:

Article 190 of the Penal Code defines contempt as follows:

[Any contempt or insult, other than libel and slander, directed to the victim face to
face by speech, movements, private writing or drawing, telegram, telephone call, or
rude treatment]. ' ‘

Therefore:

The offense of contempt may not be committed in any way by means of press and
publication. Additionally, the public prosecutor did not prove that the journalist had
insulted the complainant face to face or had written anything insulting publicly or
privately.

Fourth: Dismissal of claim due to its submission by a person lacking
competence and/or the failure to file a personal right claim

Article 364 of the Jordanian Penal Code provides that «Defamation, libel and
slander claims are dependent on the victim’s assuming the personal plaintiff
capacity.» According to Article 52 of this law, each person considering himself to be
harmed by a felony or misdemeanor should submit a complaint in which he assumes
the personal claim capacity before the public prosecutor or the competent court in
accordance with the provisions of Article 5% of this Law.

Fifth: The Complainant’s waiver of right to complain against any one of the
accused is deemed as waiver of the complaint by the complainant against the
remainder of the accused

Whereas commencing action, or starting the investigation, requires filing a
complaint by the victim or his authorized agent, the waiver of the claim is
considered a reason for the expiration of the general lawsuit in the crime. Article

52 of the Jordanian Penal Code provides that «The victim’s waiver suspends the
claim and the execution of the awarded punishments which have not become final if
commencing action depends on assuming personal claim capacity.» Article 53 of the
same Law prescribes three conditions for the waiver to be legal:

1.  Waiver is irrevocable and unconditional.
2. Waiver of the claim against one of the losing parties includes the others.

38 The referenced Articles provide that: “The public right claim shall be filed against the Respondent
before the competent judicial authority which has jurisdiction over the place of the crime, the residence of the
Respondent, or the place of his arrest.”




Second Topic: The most important legal arguments available to
lawyers in the crimes of defamation and insult

Most crimes for which journalists in Jordan are brought to trial involve defamation
and insult. Journalists can use the following arguments to defend against these
accusations:

First: Failure to prove actus reus on the part of the journalist
This is explained as follows:

The press materials did not contain any statements detrimental to the honor and
dignity of the complainant.

The public prosecution had not provided any evidence on the material element of
the crime, namely the act, the result, and the causal relationship between them.

The nature of the offense entails that there should be an attribution of a particular
material element to the complainant and this material element would undermine the
honor and dignity of the complainant and subject him to people hatred.

Second: Failure to prove mens rea of the libel and slander crime.
This is detailed as follows

1. The press materials did not offend the persona of the complainant nor his private
life.

2. 'The press materials did not contain any word or phrase that would undermine
the dignity and honor of the complainant.

3. Based on the rules of interpretation of press materials, the most important of
which is their interpretation in an integrated manner as a single unit, the good
faith on part of the client is established to the esteemed court.

4. The facts contained therein have not been proved to be false. The public
prosecution did not provide any evidence to prove the invalidity of the facts.

5. The facts contained in the press materials are true and relate to the public
interest, i.¢., they conveyed information about a public employee and the public
is entitled to know these facts.

6. The public prosecution did not provide any evidence that the intention of the
journalist is to abuse the complainant, even if his bad faith is proven. This is the
rule according to the established opinions of the Jordanian jurisprudence in press
and publications cases that do not prove all elements of mens rea—particularly
the will of the client to undermine the honor and dignity of the complainant.




3. If the journalist does not wish to mention the name of a particular person or states
a vague incident, the journalist should take note if there is evidence that leaves no
doubt as to the attribution of these accusations to the victim and the identification

of the source of these accusations. The perpetrator of the libel and slander should
consider if he or she has mentioned the name of the victim, and if the slander or libel
is explicit in terms of its source.

The Jordanian judiciary system considers attempts to hide the name of the victim
while making references by which his or her identity may be inferred to have no
effect on the crime. The judiciary system considers that slander or libel in this case
is deemed to be explicit. Circuitous methods of essay writing are considered to
entail more injury than openness.”’

4. There should not be a special interest or personal motive for the journalist to
publish the press material.

It is established by the Jordanian courts that if it was proved that the publisher has
a special interest in the published material, or there is suspicion of retaliation to the
Complainant, such journalist may not hold to the right of criticism or request to

be excused from punishment on the grounds that his motive for writing was in the
public interest.

duty, professional ethics, and the press mission for raising awareness, thought and culture. The Court finds that

for the act to be deemed libel, the result of the crime should be established, i.e. undermining the honor and dignity
of the Complainant by the published material. Whereas the court is ascertained that this result was achieved
according to the witness statements who testified that what is stated in the press material inflicted harm to the
Complainant and who indicated that the article is aimed at irony and burlesque of the person of the Complainant.
Whereas the published press material expressly mentioned the name of the Complainant and placed his picture in

a manner aiming to ridicule him, this indicates the criminal intent is available by publishing this article to abuse

the Complainant. Therefore, all elements of libe! and slander crimes are available since the published material has
abused the dignity of the Complainant. Thus, permissible criticistm has elements that have to be satisfied in order for
the acts to be non-punishable. If any of these elements is not satisfied, then the act will be subject to punishment.
These clements include, as agreed on by jurisprudence, the availability of an established incident. If there is an
incident that is subject to distortion that changed its meaning and reality, this element will not be established.

37 The Egyptian Court of Cassation is of the opinion that these methods neither hide the true meaning nor
aid the party resorting to these methods to escape responsibility or punishment. The Court of Cassation has decided
on 27 February 1933 that «The person using circumfluent essay writing methods with intent to escape from the rule
of law does not benefit from such attempts as long as the insult is evident and may be perceived. Such circumfluent
methods are evil that entails more damage than openness, and thus are more likely to lead to the application of

the rule of law.» The Court of Cassation has rendered a decision within this meaning in case number 24/4/19333,
where it established that: «The writer may think that devious statements or methods may conceal his true intention,
however, they only make his true intentions more visible and assertive to the readers.» The Court of Cassation

has rendered a decision within this meaning also on 11/12/1933 in which it stated that: «The person accused of
liable may not rely on the fact that the article was convened in the form of questions and he did not know that the
questions are punishable by law. No consideration is given to the style in which defamatory statements are worded.
As long as it is understood by the statements of the author that he intends to attributes disgrace to the identity of the
victim of liable, such attribution shall be subject to punishment regardless of the template or the method in which
these statements are worded.» A ruling within this meaning was also rendered on 25/12/1939.




to serve the public interest and the Suspect failed to prove the contents thereof. The
elements of permissible criticism also include using appropriate phrases. In order for
phrases to be appropriate, the phrases should be appropriately worded according to
the subject. Statements such as: (Tash Ma Tash, plucking the beard, and such other
phrases) are inappropriate wording, especially since there is a difference between
criticism using harsh words that are justified by jurisprudence, and the phrases used
only for slander and abuse purposes. Appropriate phrases aim to serve the public
interest rather than cause defamation. The last element is good faith. This element
is deducted based on the satisfaction of the other elements of criticism. Whereas
the criticism embodied in the published press material, the subject of the case, was
not in the interest of the public and there is nothing to indicate the accuracy of the
critic’s statements, therefore, the good faith element is absent.»¢

36 Case No. 2294 of 2004. The facts of the case are summarized in the article published in .............
Newspaper, issue No. ... dated........... on the second page under the title (Portrait). The article states:
(Dawood shaft ... Brothers with no promises ... box looking for food) .... and (Shaykh Tash Ma Tash ... and no
sound louder than the Ethiopians). In addition to the article, a caricature of the complainant was published where
he appears wearing an Arab customs with a turkey tucked under his arm. The article includes some terms such

as (no one was saved from him, and no beard was spared even his father Dawood who threw him with his book
“The Promised Anger” .... he did not have mercy on any one and no one had mercy on him). The suit was filed for
violation of Articles 4 and 7 of the Publications Law and in accordance with Article 46/c of the same law, as well as
for the crime of libel in accordance with the provisions of Articles 188 and 189 of the Penal Code and pursuant to
Article 358 of the same Code.

In the grounds for the conviction ruling, the court states as follows: «It was proved to the court, based on the
evidence provided in the lawsuit, that the Complainant, the Personal Right Plaintiff, has occupied several positions,
including the Minister of Awqaf and Islamic Affairs, Chairman of Al-Bayt University, and the Secretary General

of the Jordanian Hashemite Charity Organization. He is a member of the Board of Education, member of Fatwa
Council, and a member of the Supreme Council of Information. The court believes that the article published
concerning the Complainant, the Personal Right Plaintiff, had abused the Complainant. This was proved to the
court through the press material published, which contains a caricature and the phrases published, in addition to the
witness statements who said that the article offended the Complainant, that they received calls inquiring about what
was published, and that the Complainant was affected by what was published.

With regard to the published press material, the Court concludes that it has offended the Complainant, the Personal
Right Plaintiff. The article in whole aimed to ridicule the person the subject of the article in question. The name of
the Complainant was explicitly mentioned and his picture was published in a way with which we cannot say that the
Suspects have intended the position of the Complainant. This leaves no room for doubt that the Complainant is the
intended person. The Suspects referred to Ethiopians, that the Complaint prosecuted Muslim Brothers, and that he
banned Athan. The Suspects did not prove the validity of these accusations although the burden of proof lies with
the Suspects. As for the statements concerning preachers, it has been proved to the court that he banned some of the
preachers but he did not ban Athan. The preachers were banned according to the law and the instructions by which
the preachers should abide.

Pursuant to Article 7 of the Publications Law, the court concluded that the Suspects did not observe Article 7

of the Publications Law, which indicates that journalists should take integrity and objectivity into account in

the presentation of the press material. The published material entailed ridicule of the Complainant, the Personal
Right Plaintiff. It was published without taking the opinion of the person to whom the article pertains. Thus, the
published material violates this Article. In addition, it has offended public liberty and others’ privacy by displaying
a picture of a well-known academic person and a public figure in a way that impairs his dignity. It is an established
rule that the press material should include nothing to degrade the human being since this goes against journalists’
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Defense in the Crimes of Slander and Defamation “Libel
and Insult”

First Topic: How can journalists avoid the crimes of slander and
defamation, and how can they use their right to criticism?

A distinction must be made in the area of libel and slander between two cases:
whether the person the subject of the press material is an ordinary person, and
whether the person the subject of the press material is a public official or any other
public figure.

In the first case, no criticism may be directed against any ordinary person.
Moreover, the subject of libel and slander may be substantiated only if it relates to
public interest and is expressed in good faith.

As for the second case, journalists must follow the following rules:

1. The facts must be true and constant:

It is the established opinion of the Jordanian courts that the establishment and
validity of the incident are the most significant conditions for exercising the right to
press criticism by journalists. In absence of these conditions, the right to criticism
lapses as a whole.

2. The terms of the press material should be appropriate to the subject and
should be of concern to the public.

The appropriateness of the terms of the press material to the subject, as well as the
social significance of the subject, are essential to grant the right to criticize. This is
the established opinion of the judiciary system in Jordan in general. The lack of this
element is considered as evidence of bad faith.

After explaining the elements of permissible criticism in general, one court

states that: «In addition to the evidenced incident element, the second element of
permissible criticism is opinion and comment. Such opinion must be linked with the
mentioned incident. By reference to the article, the court finds that it is not related
to any incident, but tackled many issues which entail abuse. In addition, one of the
most significant elements of permissible criticism is that the incident should be
related to a matter of public concern. The contents of the article are not of interest
to the public given that it did not include an issue which can be seen by the public

D







3. Artistic Criticism

Artistic criticism improves the aesthetic experience by facilitating the recognition
of artistic talent, which most people are unable to recognize on their own. It also
directs our attention to the beauty of texture, shape, and form; the overall structure
and harmony of the work; the use of symbols and their meaning; as well as the
work’s overall significance. Criticism reveals the “aesthetic intention” of the work >
We can say that it allows us to see something in a completely different way.

4, Historical Criticism

Historical criticism addresses both methodology and substance: how a historical
event is approached and whether the conclusions drawn are valid or even
reasonable. Criticism here means verification, examination, analysis of disputable
facts or methods of interpretation. The purpose of historical criticism is to establish
what can be accepted as true among conflicting historical accounts.>* In this sense,
the work of the court in resolving conflicts between opposing sides and witnesses is
similar.®

33 See Artistic Criticism; Aesthetic and Philosophical Study, Jerome Stolentis, Translated by Dr. Fuad
Zakaria, Ein Shams University Edition, 1974, p. 748.
34 See Historical Criticism Book, Text translated from French and German, Abdul Rahman Badawim Dar

Al-Nahdha Al-Arabia, 1970.
35 Ibid, p. 20.
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The Fourth Topic: Forms of Criticism

1. Political Criticism

The reputations of political figures are subject to debate and criticism without
necessarily being considered as libel or slander. A democratic system of government
requires public discussion and embraces opposition. It would be inherently
contradictory to use the criminal law to discourage political criticism in a democratic
society, where the participation of the people in monitoring the government is
essential.

The public’s interest in maintaining an accountable and responsible government
cannot be maintained while restricting the freedom of the press and expression.

2. Literary and Scientific Criticism

While the law defends personal reputation, it does not protect artistic reputation.

The law gives great leeway in criticism of the arts, literature, and sciences. In fact, it
is essentially unbounded, so long as the criticism is motivated by public interest and
the criticism does not go beyond the artistic, literary or scientific work. The reason
is that works of literature as well as scientific studies are presented to the public for
their judgment. Any individual may criticize a book, article, poem, etc. and point
out any mistakes or shortcomings. Criticism may be directed at its creator provided
that it is made in the public’s interest, not out of malice, and that it relates to the
book, article, or poem. Ifthe criticism goes beyond the specific work or attempts to
humiliate the person who created the work, then the criticism is slander.

The Egyptian Court of First Instance held that: “literary and scientific criticism

is permissible as long as it addresses the works without prejudice to the author’s
personal reputation or dignity. The critic of a literary or scientific work is not
criminally liable for slander, even if the criticism is harshly worded, because the
author published his work for public reception. Public review is essential to any
literary and scientific work. Thus, every reader has the right to respond favorably
or unfavorable, as well as to scrutinize the works’ sources, references and approach,
and to identify any mistakes.

In publishing a book or study, the author implicitly accepts being criticized, even

if done sarcastically. Lastly, freedom of criticism is vital for the progression of the
arts and literature. Its ultimate benefit to public wellbeing outweighs respect for the
personal feelings of the author.”
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However, the author believes that criticism of the past, if directed to the role of a
particular person, must adhere to the established limits on the right to criticize, i.e.
the criticism must not be slander and the author must be able to defend the validity
of his assertions. As discussed above, Egypt lacks any provision that the dead
cannot be slandered, but at the same time, an individual’s rights end with death.
Thus, the criticism must not directly insult or slander the heirs of the deceased.

THIRD CONDITION: THE CRITICISM MUST BE DIRECTED AT
PARTICULAR CONDUCT OR OPINION.

To avoid accusations of defaming the reputation of a person, criticism should be
directed at specific behavior or opinions.

It is well settled in the law that whether criticism is legitimate depends on whether

it addresses the subject at issue. If an opinion deviates from its factual basis, the
criticism is not legally protected. On the other hand, an author may address any
conduct or opinion of a person’s private or public life that is established and relevant
to the public interest, even if phrased harshly, so long as the criticism is not used as a
pretense to defame the individual or injure his reputation.

FOURTH CONDITION: THE CRITICISM MUST BE APPROPRIATE
AND IN GOOD FAITH.

The last condition necessary for criticism to be legitimate is that it should be suitable
to the facts and made in good faith. The author must believe in the soundness of his
opinion and that it is in the interest of the public.

The Court of Cassation stated: “if the language used by the defendant was both
harsh and ambiguous, so that the effect would be to manipulate the reader into
having the worst opinion of the government, then this generalization was made not
in good faith and constitutes slander.”

It was also established that “critics may resort to mockery of an individual or
specific behavior. If critics provide factual support for their opinions, they

may also use harsh language when acting in the public’s interest. The boundary
between permissible criticism and punishable slander is not fixed. There is a direct
correlation between the permissible language and the facts presented.”




an individual’s private life affect his public work, which in tum affects society. An
example is a cleric who uses drugs. Uncovering or criticizing this private behavior
is in the interest of society as a whole because it deters such conduct in the future.

Assessing the social significance of a particular fact is subject to disagreement. The
public is obviously concerned with government corruption, misappropriation of
funds by financial institutions, and the opinions of leading intellectuals, but what
about the personal beliefs of an artist or professional athlete? Some people argue
that any public person is subject to some scrutiny by the press in all matters. Others
argue that the private behavior and opinions of these people are of no social value;
they serve only as gossip. These people argue that criticism is only permissible if
the actions or opinions relate to their public or professional life.

It is generally agreed that anyone who enters the field of politics must be monitored
and subject to public scrutiny so to hold public officials accountable for their
actions. As long as the author does not attack a public official personally and
without justification, criticism cannot be deemed defamatory regardless of how
aggressive it may be.

Professor Sharif Kamel stated: “anyone who enters the field of politics in any
capacity can be subject to discussion and evaluation without it constituting slander.”

There are different points of view regarding the validity of criticism of past conduct.
Some argue that as long as the historian has related the facts with accuracy and

care, he may assess them in any manner, no matter how bitter or damaging the
observation, without being liable for defamation. The author is allowed to express
any judgment he deems appropriate without public approval. The alleged damage to
the reputation of the target’s heirs is ultimately outweighed by the public’s interest in
accurate history, and that it is really the deceased’s reputation that is injured.

In a famous Egyptian ruling on the subject of defamation in historical analysis, the
Judiciary held a journalist not guilty of slander for publishing an article accusing one
Mrs. Amina Al-Baroudi of engaging in espionage, having relations with a traitor,
and other immoral conduct relating to the French pullout of Syria and Lebanon. The
court reasoned: “we must bear in mind that the defendant is a journalist and the
chief editor of a magazine. His duty is to inform the public with respect to matters
he believes are in their interest, not out of some personal desire. It is undisputable
that accurate representations of the subject at issue are of interest to all countries in
the Middle East. The article is less about an individual person than the history, and
its lessons, of the Middle East during the tumultuous time when French rule came to
anend.”




The Third Topic: Conditions on the Right to Criticize32

The right to criticize may be exercised when the following four conditions are met:
(1) the criticism must be based on fact,

(2) the subject must be a public concem,

(3) the actual criticism must pertain to this subject,

(4) the criticism must be appropriate in light of the subject, and made in good faith.

In the sections immediately following, these four conditions will be further
examined. We will also take notice of any additional requirements imposed by
individual Arab countries, such as requiring reporters to notify the authorities upon
discovering illegal activity

FIRST CONDITION: THE ESTABLISHED FACT

The law holds that criticism must be based on one of two types of fact. These types
are as follows:

The first type of fact is already in the public domain. This includes acts
demonstrated in public as well as things commonly known in society, even if only
locally.

The second type of permissible fact is not in the public domain as yet, but has been
discovered by the reporter. The reporter is not required to establish the fact in
advance of making his criticism, but if its validity is questioned, then he should be
able to defend it.

The Abu Dhabi Court of Appeals held that, in this respect, “challenging or
criticizing a public official must be done in good faith, which means acting with
due diligence in ascribing any damaging facts to a person. Thus, if the validity

of an allegation proves untrue, the author can show that he was not negligent in

his reliance on the facts nor was he motivated by any ill will. This good faith
requirement is not limited to public officials only, but any public person, because
criticism must be an impartial conclusion aimed at promoting social well-being. All
facts that are the basis for criticism must be duly investigated.”

SECOND CONDITION: SOCIAL SIGNIFICANCE

The topic of discussion must be socially significant, which includes any subject that
concerns a public interest, not just politics and government policy. Some aspects of

32 Source;, Advocate Najad Al-Buraie, Permissible and Punishable in Libel and Slander, a work paper
presented 1o the Workshop on Legal Protection of Media Professionals, Lawyers Training, the Dead Sea, 2002.




this assessment.

The Second Category: Extending the Right to Criticize Actions to Public
Figures:

It is inconceivable in a modern democracy to permit criticism of some people but
not all, as this would divide society into a class vulnerable to public scrutiny for
their conduct and words, and a class immune from such scrutiny.

The right to criticize is constitutionally protected, and its use may not be confined to
apply only to a specific group. Otherwise, the principles of the constitution would
be undermined.

The right to criticize may be exercised to address the particular conduct or opinions
of people who voluntarily choose to participate in public life.

Public figures® includes all natural persons, male or female, as well as every legal
person, institution, entity or organization, even absent independent legal personality,
that assumes a leadership position, or attempts to act on the behalf of the people,
whether to achieve a comprehensive or limited goal. Included under this definition
are public servants and elected representatives, such as governors and members of
parliament as well as city or village councils, and their candidates. Also included
are members of the boards of directors of unions, societies, and public institutions,
as well as their membership candidates; leaders of political parties and their
membership; and editors and publishers of newspapers and other periodicals.

The term public figure also applies to directors and members to the boards of
financial and commercial institutions that depend on public financing; engineers
and physicians, whether working for the public sector or not; writers, intellectuals,
artists, and professional athletes. All of the abovementioned carry out public work
and thus assume public responsibility. Their actions and opinions are therefore
subject to evaluation, which includes criticism. This criticism may seem personal
because of the natural connection between a person and his actions and thoughts.

Although a person engaged in public work exposes himself to public criticism, his
life unrelated to this work should not be subject to the same scrutiny.

However, often aspects of one’s private life clearly affect that person’s public work.
Thus, under certain circumstances, the private life of a public person can be subject
to scrutiny.

31 Press Crimes, 1984, Judge Sharif Kamel, p. 30 and the following.




Criticizing a person’s behavior is necessarily a judgment of that individual’s
character. In turn, expressing disapproval of a person’s a character affects his or her
reputation or standing in society.

In theory, criticism is different from defamation or insult in that it does not challenge
a person’s integrity, in reality, however, the difference is harder to distinguish.

In fact, criticism of another’s behavior or opinions in most, if not all cases, will
injure a person’s reputation or prejudice his/her standing in society.

Therefore, it is true when said that criticism is usually a component in most cases
involving the crimes of libel, slander or insult.

According to some jurists, “criticism of another’s conduct or opinions is permissible
so long as the language is specific or direct. Such criticism is within the scope of
the law, even if phrased harshly or sarcastically, unless it also includes a general
attack on that person’s honor or reputation, and then it is slander and punishable.”

In conclusion, legitimate criticism may focus on the conduct or opinions of an
individual, which necessarily constitutes passing judgment on that person, because a
person cannot be separated from his thoughts and actions.

Legitimate criticism includes the following:

First: The criticism must focus on specific actions or opinions, not just a person’s
character.

Second: Criticism of a person’s conduct must not be a means to target the individual
and injure his reputation. Criticism is not a tool that can be used to vilify or
discredit a person’s standing in society.

Thus, determining the legitimacy of any criticism requires assessing whether it
unnecessarily maligned an individual’s character, or if the alleged defamation was
merely the unintentional result of criticizing the specific actions or opinions of that
individual.

This assessment is subtle and subject to different points of view. It is undoubtedly related
to the extent of which the opinion relies on established fact for the basis of the criticism,
and whether the conclusion drawn from these facts is appropriate and made in good faith.
The court of merits, in accordance with the general rules of law, has jurisdiction over




virtue of the office.?®

The freedom to criticize serves an important social function by bringing to light

the behavior, actions, and opinions of public officials. It facilitates discussion

and debate on various social interests, which in turn help combat corruption and
bad ideas. The right to criticize furthers the progress of society in all areas, and it
would be inconceivable for the legislature to confine the right to criticize only to the
actions or behaviors of the public servants.

It almost goes without saying that many people who have significant roles in society
are not public servants. These people perform work or engage in activities that are
not part of public office, but are crucial in many areas of social interests.”

Examples are party leaders and members of their board of directors; chairpersons of
unions; heads of societies, organizations, institutions, and other nongovernmental
organizations that carry out public service; writers, artists, and intellectuals;
professional athletes; etc.

Thus, we may say that when the legislature established the right to criticize,
included in this right was the means to exercise it, i.e., permitting actions that aim
at its legitimate use. If not, there would be a fundamental contradiction in the

right because it would conflict with law. Established rights would be punishable if
exercised, rendering the right meaningless.

Therefore, the right to criticize would suggest allowing for what could be considered
slander or libel under the Penal Code.®

The Second Topic: The Scope of the Right to Criticize

Within the scope of appropriate criticism are the following two categories: (1) the
private person and (2) the public figure.

The First Category: The Right to Criticize Personal Actions and the Person
himself.

Legitimate criticism does not employ libel, slander or insult, i.e., it does not
prejudice the stature of another. While it may disapprove of actions or opinions,
there is no intent to injure a person’s reputation or besmirch his honor.

28 Permissible Criticism, 1977, Counselor Dr. Imad Abed Al-Hamia Al-Najjar, pp. 85 and following.
29 Press Crimes, 1984, Judge Sharif Kamel, p. 18 and following.
30 Dr. Mahmoud Najeeb Husni, ibid, p. 175 and Dr. Mahmoud Mustafa in Interpretation of the Penal Code,

the General Section, year 1974, p. 161; Professor Mohammed Abdullah, On the Crimes of Publication, 1951, p. 309
and the following.




Codes. Article 302 of the Egyptian Penal Code provides that “any person who
ascribes to others, by any of the ways set forth in Article 171 of the Penal Code,
matters which if true would be criminal, even though slander, if alleged against a
public servant or representative it would not fall within the provision of this article
if made in good faith and does not exceed the actions of office, representation or
public service, provided to establish the truthfulness of the every action attributed
thereto.”

In the Jordanian Penal Code, clause 1 of Article 192 states: If the defendant
requested permission to prove the truthfulness of what he/she attributed to the
public official, his/her request shall not be granted unless what was attributed

to the public official related to the duties of his/her post and constitutes a crime
punishable by law.” Article 192, clause 2 of the Jordanian Penal Code states that
“If the defamation was related to the duties of the public official and was proved to
be truthful, the perpetrator shall be announced mnocent, if found otherwise, he/she
shall be sentenced with the penalty stipulated for defamation.”

From the above provisions, we can draw the following conclusions:

1. Itis permissible to ascribe any matter of fact to a public servant that is not
false.

2. Aperson who alleges something, which if true would constitute a crime, is
entitled the opportunity to prove the allegation is true.

3. The allegation must be directed at the public official’s duties or criminal
activity.

The basis for these laws is the public’s right to hold government officials
accountable. The right to assess their job performance includes being able to
criticize them for official misconduct. The same laws that govem criticizing
individuals govemn criticizing officials in their public capacity.

However, it may be argued that the right to criticize is only established with respect
to public servants by the provisions which limit that right and specify the conditions
under which it may be exercised.

We argue that even if Chapter 49 of the Moroccan Press Code was the only
provision to explicitly provide for the right to criticize, the reason would be that
the legislature wanted to demonstrate the importance of the right to criticize by
addressing it in the most serious and delicate area, i.e. public office, as this is the
only area where doubt and argument on the extent of the right to criticize can be
raised, because of the immunities and privileges granted to the public servant by




right to criticize by guaranteeing the individual the right to express all political,
economic, social, religious or other opinions by way of speech, writing, illustrations,
or other means, within the prescribed legal limits.

Although Morocco’s constitution established the right to criticize, we cannot say
that its national laws also guarantee this right, such as Chapter 49 of the Moroccan
Press code, which states:

“The validity of the content of libel can be established in usual ways if
related to the duties only, and directed to organized entities, land, sea or air
forces, public administrations and persons indicated in Chapter 46.

The content of the libel and slander directed to the managers or
administrators of any industrial, commercial or financial businesses that
refer to us for saving and loaning can also be established.

Every publication must be supported by evidence.

The truth of the libelous of the content can always be proven except for the
following:
a.If the libel relates to an individual’s private life;
b.If the libel is regarding something that occurred more than ten years
ago; ‘
c.If the libel regards the commission of a crime that was pardoned,
lapsed by prescription, or overruled.

Counter evidence can be produced in the cases provided for in clauses 1 and
2 of this Chapter. If the evidence establishes the validity of the attributed
libel, the suspect shall be exempted from the complaint against him/her.

Under other circumstances, and if the complaint is against a person that
has no special capacity, and if the attributed matter is subject to follow
up initiated by request of the public prosecution, or subject of complaint
presented by the suspect, the follow up and issue of a ruling in the libel
misdemeanor shall be deferred during the investigation to be conducted.”

It is evident from the above law that the Moroccan legislature allows for criticizing
public figures and officials, yet only within the conditions specified by the law,
which we will explain in detail later.

The same provision is almost repeated in the both the Egyptian and Jordanian Penal
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Right to Criticize

General Introduction to Freedom of the Press, its Basic Ideas, and the
Responsibility of Journalists

Freedom of the press is a form of freedom of opinion. Most constitutions,
however, while recognizing the importance of a free press, have specific provisions
guaranteeing it.

Dr. Jamal Al-Atifi holds the view that “in discussing the criminal liability of the
press, we must remember the circumstances under which the press operates, such
as the rapidity with which publication occurs. Considering these circumstances
and the their important social function, journalists deserve special treatment under
the law for unintentional mistakes in practicing their profession.” We would like to
emphasize, however, that journalists have responsibilities, the paramount of which
are reporting accurately, behaving responsibly and impartially (i.e. not accepting
bribes), and exerting due diligence in maintaining an individual’s right to privacy.

First Topic:The Right to Criticize and the Source of Legitimacy

First: Definition of the Right to Criticize:

The basic definition of criticism is to pass judgment on, either through words or
actions. Criticism is not defamation.

The right to criticize is a basic human freedom. It derives from freedom of
expression, which is the right to express an opinion by legitimate means. Legitimate
means of expression can be both approving and disapproving, favorable and
disparaging.

Second: Source of Legitimacy of the Right to Criticize:

The right to criticize is based on the constitutionally protected right to freedom of
opinion and expression, both of which are fundamental to democracy.

Chapter 9 of the Moroccan Constitution guarantees to all citizens: “The freedom of
opinion, the freedom of expression in all manners and the freedom of assembly.”

Accordingly, we conclude that the constitutional legislature intended to protect the

@
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Modern jurisprudence considers news websites to be of the second type, L.e.
the injured party or the prosecution must establish publicity, which in this case
means that the public, no matter their number, could view the content on the
internet.
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Is Publication on a News Website a Means of Presumed Publicity?

Some people? consider websites as public places for the purposes of Article 73,
clause 3, of the Penal Code which provides: “writings, pictures, hand drawings,
photographs, films, or signals displayed in a public place or a place open to the
public or displayed for sale or distributed to more than one person.”

This author, however, has a different opinion. The concept of the public place

is not applicable to the website. This opinion is based on Article 2 of the Penal
Code, which defines public places as: “every road, place or route that is passable
by or accessible to the public at all times with no restrictions, or by payment of a
sum of money. It also includes every building or place used for public meetings
or a public or religious ceremony or an open area.”

This definition suggests that the Jordanian legislature intended the phrase
“public place” to apply only to tangible, actual places, not virtual space.

The law in this area provides for two types of publicity. The first is publicity
legally presumed. It does not require proof, and is provided for in article 73 of
the Penal Code as follows:

Publicity means are:

1. Acts and gestures committed in a public place or a place open to the
public, or if they are committed in a place other than the ones mentioned
before but could be seen by any person present at such places.

2. Spoken or hollered remarks whether transmitted by some mechanical
means or otherwise, which occur in a manner that can be heard by any
person who is not connected in any way to the act_

3. Writings, pictures, hand drawings, photographs, films, or signals
displayed in a public place or a place open to the public or displayed for sale
or distributed to more than one person.

The second type of publicity, anything not specified by Article 73, is not
presumed. It must be proven by the injured party or the prosecution.

27 See Judges Jalal Al-Zuobi and Usama Al-Manaa>she in their Book (Electronic Information Systems

Technology Crimes, Comparative Study, Edition 1, Dar Al-Thaqafa, p. 285)




This also makes the process of updating the site from Jordan far more complicated.
In effect, the result is the demise of the website.

The frightening reality is that security authorities do not need judicial authority or
international permission to suspend foreign websites. A simple push of a button is
enough.

It is necessary to come up with new ideas on how to address the problems of
acquiring proof of crimes committed online. Some of the most important problems
are as follows:

The Problem of Proving the Identity, Mens Rea, and Actus Reus of the Online
Perpetrator

The most significant problem today regarding online crimes is discovering the
identity of a the perpetrator.

It is well understood that the presumption of innocence puts the burden of proof on
the prosecution to prove each element of the crime.

Few people know that every computer connected to an internal network has two
numbers or IP addresses: one internal and the other external. When an employee
visits a website on the company network, the website server will register the
external IP number of the company, which is shared by all the employees. Thus, if
the employee was to post a comment it could not be traced back to the individual

However, it is possible to determine the person who posted the comment or visited
a website by examining the devices that compose the network. There is an entire
field of science known as digital forensics which focuses on finding evidence from
digital devices such as computers and mobile phones. An expert in digital forensics
can discover a person’s online activities, including whether that person posted any
comments, even if that person then attempts to delete any evidence or reformat his
computer.

A recent success story on collecting digital evidence is how the CIA in Pakistan
discovered a network of American terrorists. The CIA obtained and analyzed a
laptop belonging to one of the cell’s members, discovering a Yahoo! email address
that had been entered one time from the laptop. In examining the email account, the
CIA found the plans of a terrorist attack located on a server belonging to Yahoo! in

Japan.

26 Ibid.
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Generally, this person updates the websites using electronically printed material.
Like most internet browsers, he usually skims through the articles.

He is primarily responsible not for content but formatting issues, such as providing
links and coordinating the number of words in each paragraph, managing the page
layout, etc.

Undoubtedly, this work requires reading the material that is to be uploaded to the
site. However, individuals who read for form and structure and not to understand
meaning and intent are usually not held liable unless the article involves the prestige
of the State, influence on the course of justice or undermining the economic standing
of the State.

Given the above, we cannot say that such person intends or is even aware of the
criminal acts ascribed to him.

The nature of his work prevents the establishment of the necessary mens rea of
consciousness and willfulness.

Problem Four: The Burden of Proof

Acquiring proof is a major problem when dealing with crimes committed over the
internet. Technology sometimes appears to be one step ahead of the law.

Through anonymous websites, dozens of crimes are committed daily.

Law enforcement is unable to close many of these websites because along with the
owner being unknown, the site is hosted outside of Jordan.

This is not unlike the circulation of banned books in Jordan. For example, a book
banned by the Department of Press and Publications for violation of Jordanian law
may be printed in Lebanon. All the Department of Press and Publication can do is
issue an order to Jordanian border police to prevent the entry of such books into the
country.®

Jordan has complete sovereignty over internet access within its geographical
borders. It may order internet companies to block website access in Jordan if the
site violates Jordanian law. This is a serious setback for any Jordanian website
because generally 70 to 90 percent of its visitors are from Jordan.

25 Source: press material of information security expert, Raad Nshewat, Published in Al-Hadath Weekly,
17/01/2010.




If the prosecution cannot prove that the owner of the website was aware of the crime and
willfully allowed it, such as if the owner was traveling abroad, seriously ill, or had delegated
control of the site to a person in charge of its updating, then the owner is not criminally liable.
Article 74 of the Penal Code, by its express wording and evident significance,
indicates that the perpetrator or perpetrators (including their agents or associates)
may be held liable.

Whether the court holds the owner of a website as an accomplice in the commission
of a crime is determined by Article 76 of the Penal Code, which states:

If several persons collectively committed a felony or a misdemeanor, or if the felony
or misdemeanor is constituted of several acts and each one of them committed

one or more of such acts with the intent to commit such a felony or misdemeanor,
then they are all considered as partners in committing the crime and each one of
them shall be punished by the penalty prescribed by law as if he/she was a sole
perpetrator.

Thus, the court must look in great detail at the owner’s actions and the role of the
owner in managing the website.

In the event that the element of complicity is lacking, each individual shall be
accountable only for the act he committed. Without complicity there cannot be a
single suit.

2. The responsibility of the Author
The author is subject to the general rules of the Penal Code. Since the author is the
one who prepared the press material and wanted to have it published, the mens rea
element is satisfied. Thus, the author is liable for any criminal act, such as libel, he
commits,

3.  Responsibility of the Information or Press Material Entry Assistant
The court is faced with a considerable problem in determining the liability of this
person.
The origin of the problem is Article 74 of the Penal Code which states that no person
shall be subject to penalty unless he/she commits the act consciously and willfully.

Given the nature of the work of this person, even if he or she acted consciously and
willfully, punishment is unjustified.

This person is in charge of updating the news website. His work involves rapidly processing
information, data, and news stories. Often shifts last for more than 12 hours a day.
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Yet, it is possible to register a company with the Ministry of Industry and Trade,
including companies that operate by website. The domain name can be registered as
belonging to the company.

Recently, companies have begun to do this as a means of protecting their intellectual
property rights. Yet litigation over a domain name is quite different than that over
the liability of an owner.

As litigation of the website as a legal entity is legally impractical, the general
rules on companies litigation apply because websites can be seen as analogous to
corporate legal persons.

Problem Three: The Liability of News Website Owners, Authors, and
Information or Press Material Entry Assistants

Before addressing the issue of liability, we would like to express our opinion that
committing crimes on the internet, such as defmation published on news websites, is
often facilitated by non-criminal behavior. However, under Article 74 of the Penal
Code, people who facilitate the crime, even if they did not directly perpetrate it, can
be charged as principals.

Although the publication of libel online can be traced to multiple people, this does
not preclude establishing the actus reus of the person who committed the slander.
An example is a person who publishes offensive material on his Facebook page or
blog.

1. The responsibility of the owner of the news website
Atticle 75 of the Penal Code defines the perpetrator of a crime as the person who
facilitates the elements of a crime or who directly contributes to the commission of a
crime.

One is guilty of a crime by committing all of the elements of the criminal act or by causing
them to be committed if coupled with the requisite mens rea. Pursuant to Article 74, a
person is not guilty unless he or she acted deliberately and willingly. The prosecution must
prove that the defendant was positively aware that he was committing the criminal act.

The requisite mens rea is absent for the owner of the website if the owner does not
commit any act that contributes to the defamation or assists in its publication. Acts that
would satisfy the mens rea include editing the article or reading it and allowing it to be
published. The owner also contributes to the crime if he permits any person to use the
site whenever he or she wants. The owner can then be tried as an accessory.




equivalent for the purposes of determining criminal liability. The only distinction is
that legal persons are subject to exclusively financial penalties.

Both a legal and natural person can be a perpetrator, accomplice, accessory or an
inciter under Articles 74 — 84 of the Penal Code.

Although a website cannot be considered a natural person, we pose the possibility
of considering a website as a corporate body, and therefore criminally liable under
the provisions of Article 74 of the Penal Code for the actions of its managers,
representatives, and staff when acting in the in the name of the entity or using any of
resources.

On the one hand, we concluded that a website is a domicile or the address of its
owner. The owner may be a natural or legal person but the website cannot also be
one. Under this view, a website cannot be considered a corporate body.

On the other hand, the Penal Code does not define what a corporate body 1s. We
have to refer to the general rules provided in the Civil Code. Article 50 states:
Legal persons are:

a) The State and municipalities according to the conditions specified by the
law, as well as public institutions and other organization to which the law
grants a legal personality;

b) Religious entities and sects recognized by the State

¢) Waqfs (endowments);

d) Commercial and civil companies;

¢) Associations and institutions incorporated in accordance with the provisions
of the law;

f) Every group of persons or properties whose legal personality is proven
pursuant to a provision in the law.

Since websites are not within the categories of legal persons provided for in the
above article, we cannot conclude that they are corporate bodies and therefore liable
under the Penal Code.

People in favor of considering websites as corporate bodies cite the so-called
registration of websites. This is misleading because there really is no body that
registers websites. There are also no mechanisms in place for this registration.
Finally, there are no laws for the licensing of websites or the closing of unregistered
and unlicensed websites. This pertains to websites on Jordanian servers. It does not
include sites on foreign servers.




Now that we have examined the nature of a website from several points of view, we
can look at a website from a legal perspective.

= The Legal Nature of a Website:

After thoroughly examining the previous three definitions of a website, we believe
that in its most basic form, the website is its owner’s virtual address and domicile on
the internet.

In terms of its technical nature, it is an address composed of numbers, which are
then transformed into letters. The structure of this address consists of two parts: the
fixed and the variable. The fixed part, which is “www,” indicates that the website is
available on the World Wide Web.

Thus a website is essentially a deed of title. It proves the right of the owner to
occupy a specific space on the intemet.

It is quite similar to the ownership of a usufruct or a building in Amman City. It is a
place to run a business.

The variable part distinguishes how one gets to a website. In other words, it is an
address, not a name.

Given the function of a website as a virtual domicile, its legal nature is similar to
that of a residence.

When a person or company decides to create a website on the internet, the decision
is essentially to create a virtual headquarters where the communication and
operations of the business occur.?* Developing a website is an invitation to internet
browsers to virtually visit the owner.

The conclusion that a website is a domicile and address of its owner is significant
because neither are prosecutable; only the owner is. This refutes the prevailing
opinion that a news website is similar to a newspaper and can be sued directly.

In exploring the legal nature of a website, the question of its criminal liability arises
once again.

As a reminder, the Jordanian legislature views natural and legal persons as

24 Dr. Nabeel Sbeih, Consumer Protection in Electronic Transactions, Legal Study published in the Law
Joumal of Kuwait by the Scientific Publication Council at the University of Kuwait, Issue 2, Year 32, June 2008,
Council>s Publications, Kuwait, 2008, p. 199.




is represented by the protocol “www” which shows the site is available on the “World Wide Web.”?

All website addresses owned by enterprises, corporations and individuals contain
this part.

The variable part, which follows the fixed, distinguishes one enterprise from
another. It is known as the website or the “domain name.” The variable part is
further divided in two:

There is the top level domain, usually in the form of “com,” “org,” or “net.”
Websites that end with two letters are country websites, such as “jo”, which is
Jordan’s website.

There is also the second level domain. The name or initials of a company or
organization usually represent this.

The above distinctions are illustrated in the following example. The World Trade
Organization’s website is “http://www.wto.org.” The “http://www” is the fixed part
of the domain name. The fixed part is the same for all websites. The “org” is the
top level domain name, and the “wto” is the second level domain name.

3. The definition of a website by its function:

In addition to the technical and structural definitions provided above, some cases
examine websites through their function. It has been argued that websites function
like postal address, because they identify the location of people and companies on
the internet.?!

Regarding the previously mentioned definitions of a website, we find many
definitions similar to the following: “an address of an entity, which is virtual because
it locates the entity on the internet. “?

Another example is that a website is a specific address composed of letters from
the Latin alphabet, or numbers, by which a site on the internet is accessible; i.¢., a
communication means on the internet.”

20 Dr. Suheir Fahmi Hejazi, Introduction to Computer and Network Technology, Cairo, 1998, p. 288.

21 Dr. Mohammed Hussam Lutfi, Legal Problems in Informatics, presented to the Conference on the

Challenges of IP protection from an Arab and International Perspective, Cairo, p. 94.

22 Dr. Sharif Mohammed Ghannam, Electronic Money, 2007, p. 326.

23 See Rami Alwan, Disputes on Trademarks and Domain Names, study published in Sharia and Law

Magazine issued by the Sharia and Law School of UAE Univeristy, Issue 22, 2005, p. 246.




be able to determine its criminal liability.

®* The Nature of A Website:

Websites are relatively new. Their emergence is tied to the development of the internet.
They facilitate online exchange of information and commerce, such as online payment, 16

Websites make it possible to promote all kinds of goods and services. Through a
simple process, the internet allows its users to immediately access any site. On these
sites are detailed advertisements of a particular commodity or service.!” Websites
save time and effort because potential customers do not have to 80 to any physical
locations, only virtual locations.

® Website Definition:
Over the past decade, multiple definitions of what a website is have emerged.
Depending on how you view a website, the definition changes.

Defining the technical nature of a website is different from its structural nature, and
both are different from its functional definition. Below, we examine all three:

1. The definition of a website by its coding:
The technical nature of a website is defined by a set of numbers, which are
transformed into letters, making the website address.

The internet is a network that connects computers around the world. The connection
is facilitated by the Internet Protocol (IP), which is the means by which a computer
can reach a specific website out of the millions online. '8

Due to the difficulty of memorizing and employing long IP addresses, both
individuals and business decided to replace these complicated addresses with
simpler ones based on letters, These are easier because they are often abbreviations
of a corporation’s name. As 3 result, this makes it easier for the consumer to visit
the websites of any company.'

2. The definition of a website by its structure:
The structure of a website is composed of two parts; a fixed part and a variable part. The fixed part

16 Dr. Sharif Mohammed Ghannam, electronic Money, Dar Al-Jami>a Al-Jadidah, Alexandria, 2007, p. 10,
17 Hani Dwedar, Views on Ecommerce Legal Organization, p. 9.
18 Dr. Sami Mansour, Evidence System in Lebanese Law and the Modern Technologies, a work paper

submitted within the 1st Scientific Conference about the legal and security aspects of electronic transactions held by
the Research and Studies Center, Dubai Police Academy, UAE, April 26- 28, 2003.

19 Dr. Sharif Mohammed Ghannam, Study published in Law Journal, Scientific Publication Council of the
Universsity of Kuwait, Issye 3, September 2004, p. 321.
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the website and viewed by the public, no matter their number.
We also believe that electronic libel and slander are provided for in clause 3 of
Article 189:

3. Written defamation and insult:

a. Through the use of what is published and disseminated among
people or distributed among a group, whether it writings, drawings, comic
drawings or draft drawings (drawings before being colored and decorated).

b. Through the mailing of open letters (not sealed) and postcards to the
victim.

The word “writings” in clause 3 of Article 189 of the Penal Code should be read
broadly to include any “written expression of defamation.” Thus, any kind of
writing is subject to the provisions of Article 189 of the Penal Code, including
writings published online.

Problem Two: The Liability of News Websites

In practice, the prosecution does not have identify the author of the defamation.
Instead, the prosecution may indict the website as a defendant in the case. The
owner of the website or its publisher may also be charged for reporting the
information without verifying it beforehand.

The problem of identifying the author of the defamation is, however, a problem for
judges. This is especially true during the commencement of an action, when parties
have to be served as well as during initial pleadings and discovery.

A common problem is figuring out the owner of the website and how to legally
prove it.

However, even if this problem is resolved, it does not resolve the greater problem of
who is actually responsible for the content of the website.

The paramount question here is whether an actual website can be considered
criminally liable under Articles 74-84 of the Penal Code, which are the provisions
that identify the perpetrators of crimes and criminal complicity.

Before we can answer that question, we must first understand what a website
technically is. Understanding the technical nature of a website will allow us to
understand its legal nature. Once it is determined what a website legally is, we will
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Article 3 defines the law’s objective as follows:

a.  To facilitate the use of electronic means in processing transactions, subject
to the provisions of any other laws, without any amendment or abolishment to
any of these provisions.

b.  Inapplying the provisions of this law, rules of international trade regarding
electronic transactions shall be observed.

Furthermore, Article 5 stipulates that the law applies to contractual agreements made
through electronic means, unless the contract explicitly states otherwise.

The publication of news articles and reports are not contractual agreements, and
therefore the Electronic Transactions Law does not govern them.

However, should websites remain unregulated so as to become a haven for
publishing material without liability for its content, or is there already a legal
framework that can regulate this sector of the media?

In fact, the general provisions and rules of the Jordanian Penal Code have addressed
the crimes committed by media as means of publicity.

The law provides for two types of publicity, the first of which is publicity legally
presumed. It does not require proof, and is provided for in Article 73 of the Penal
Code, which states:

Means of Publicity are:

1. Acts and gestures committed in a public place or a place open to the public, or if
they are committed in a place other than the ones mentioned before but could be
seen by any person present at such places.

2. Spoken or hollered remarks whether transmitted by some mechanical means or
otherwise, which occur in a manner that can be heard by any person who is not
connected in any way to the act_

3. Writings, pictures, hand drawings, photographs, films, or signals displayed in a
public place or a place open to the public or displayed for sale or distributed to
more than one person.

The second type is non-presumed, which does require proof publicity cither by the
injured party or the prosecution. There are cases other than those specified in the
provision of Article 73 of the Penal Code.

Under modern jurisprudence, websites are considered the second type. In other
words, the injured party or prosecutor must establish that the libel was available on
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or not?” but rather “are the provisions of the Press and Publication Law No. 8 of
1998 as amended appropriate for application to the websites and electronic press?”

Proponents of subjecting online media to the Press and Publication Law have
ignored the latter question:
= Can the provisions of the law that presumes a journalist’s capacity and
membership in the Press Association be reconciled with the fact that the Law on
the Press Association does not cover those in charge of the websites?
= Can the law’s conditions and procedures regarding the licensing of
periodical and specialized publications apply to websites?
= Do the law’s regulations of owners, managers, and editors of periodicals and
specialized publications apply to the owners, managers and editors of websites?
= Do the criminal provisions applicable to journalists that are registered
members of the Association also apply to websites?

The answers to these questions should be determined by legal, not policy,
considerations. We must comply with, not exceed, the provisions provided for by the
legislature.

Thus, the provisions set forth in the Press and Publication Law addressing
periodicals cannot also apply to websites.

To argue otherwise contradicts the clear meaning of the statutory text.

Naturally, prior debate on the application of the Electronic Transactions Law should
not be neglected. When the judiciary ruled it inapplicable to websites, the issue
became moot and prosecutors abstained from attempts to subject online media to
this law.

Under Article 38 of the Electronic Transaction Law No. 85 of 2001, the Jordanian
legislature imposed upon any person guilty of committing a crime by electronic
means, punishment of imprisonment for a term that is not less than three months

and not exceeding one year or by a fine that is not less than 3000 Dinars and not
exceeding 10000 Dinars, or by both penalties. A person found guilty will be subject
to a more severe punishment if commission of the crime prescribes a greater penalty.

The plain text of the Electronic Transaction Law would suggest that its application
to websites is clearly justifiable. Under more careful review, we find that Article 2
of the Electronic Transactions Law suggests that the transactions the law is intended
to address are contractual relations between parties.




Examining all of its provisions, the Press and Publication Law clearly applies only
to printed publications. Publication by website is not within the meaning of the
definitions provided in article 2.

The article targets only publications that are:

1. Periodicals, both:
a.  Daily: a publication issued on a daily basis under a certain name and serial

number; and,

b.  Non-daily: a publication issued on a regular basis, such as once a week

2. Specialized Publication: publications that address a specific topic or field of
interest. They are circulated to subscribers as well as the general public.

3. News Agency Publication: press publications, including articles, pictures
and drawings.

The law also defines a printing press as: the place and equipment used to prepare
production of publications, not printers, typewriters, and photocopiers used for
purposes other than publishing.

Since these publication types do not include websites, the Press and Publication Law
do not govern them, for the following reasons:

1. The above definition of “publication” should not be viewed in isolation.
Legislatures commonly provide general definitions and then supplement them
with more specific requirements. The word at issue thus takes on a more narrow
definition. This is the case for the definition of publication under the Press
and Publication Law. After providing the general definition that publication
constitutes every means by which words and ideas are recorded, the legislature
provides specific and detailed examples of the types of publication that the law
applied to. Provided with these detailed examples, it cannot be argued that the
legislature intended to include online media within the definition of publication
under this law.

2. The types of publications provided by the legislature all have corresponding
regulatory provisions set forth in the law. The law contains no provision
addressing online media.

It is unreasonable to argue that the legislature intended to consider something within
the scope of a law without providing a specific provision for its regulation. Drafting
a law in this way would be nonsensical.

3. The question here is not where “the definition of the publication includes websites
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It should be taken into consideration that the above ruling is not binding precedent
because it is rendered by a penta-tribunal, not by a public tribunal. It was only
binding on the lower court’s ruling on that particular case. At the same time,

the holding shows a legal trend in supporting the application of the Press and
Publication Law to websites. It also raises questions about the applicability of this
law to websites, especially since the ruling is so recent and there have been no other
judicial precedents on the issue.

There is no consensus on this issue. Some oppose subjecting websites to the
Press and Publication Law because they are concerned about the application of its
provisions on licensing and practicing as well as regulations on chief editors.

Others praise the Court of Cassation for applying the Press and Publication Law to
online media because it prevents the detention of reporters. Violation of the Press
and Publication Law does not result in imprisonment and defendants are not subject
to the State Security Court.

Referring to Article 2 of the Press and Publication Law, it states:
Publication is every means by which meanings, words, or ideas are recorded in
whatsoever manner:

This definition would seem to cover websites.

However, the opinion of this researcher on the debate over applicable law is that the
Jordanian legislature intentionally distinguishes forms of media through independent
legislation to better accommodate their particular issues. Thus, audiovisual media,
including broadcasting, is addressed by the Audiovisual Media Law, and the law on
publications, such as newspapers, books, and magazines is codified in the Press and
Publication Law. The scope of each legislative act was clearly limited.

The Jordanian legislature has not enacted any laws addressing online media, because
it considers online media global, and it only has authority to enact local regulations.
Websites are considered forms of global media because they are created and
accessed across the world. They are thus outside the scope of previously enacted
media law, such as the Audiovisual Law, which would seem to naturally apply.

Therefore, online media are not subject to the Press and Publication Law.




Problem One: Applicable Law and Jurisdiction

The first problem addresses two important issues: the first being the appropriate
court to hear the case. There are two possible courts, the court of first instance and
the district court, each with different procedures and rules, such as how to initiate an
action and periods of limitations.'s

The second issue is the applicable law to defamation committed online and the
resulting different penalties.

Some people believe that these problems have ceased to be an issue following the
ruling of the Cassation Court of Jordan (Criminal) No. 1729/ 2009 (penta- tribunal)
dated 10/01/2010, which held that news websites are subject to the Press and
Publication Law. According to the holding:

1. Article 2 of the Press and Publication Law implies that there are two types of
publications. These are as follows:

Type 1: General publication, defined by the legislature as meanings, words, or ideas
recorded in any manner.

Type 2: All printed matter regularly issued, 1.e., periodicals.

In determining under which type of publication a website fell in, the crucial question
was whether a website could be considered printed matter.

The legislature’s definition of type 2 does not seem to cover websites because it

is confined to printed publications issued periodically, and there is no case law
holding that websites are such. Type 1 does seem to cover websites, because it
includes words or ideas recorded in any manner. Words and ideas can be recorded
on a website. Therefore, the court held websites are publications and subject to the
provisions of the Press and Publication Law.

Article 5 of the Press and Publication Law provides that published material is bound
to the promotion of truth and abstention of material dangerous to freedom.

It was further held that article 5 applied to publications in general. The legislature
did not distinguish here between different types. Since websites fall within the
general definition of publication, they are subject to the provisions of Article 5 of the
Press and Publication Law:.

15 As the public prosecution represents the society and initiate the action of the public right before the
court of first instance, while the complainant or the injured is that who assumes same before the court of peace in

accordance with the Criminal Procedural Law and the Law on Courts of Peace.




instituted against individuals not legally liable.

In addition to confusion over responsibility for online media content and applicable
law, cases were often tossed back and forth between justices of the peace, public
prosecutors, courts of first instance, and courts of appeal before any proceedings
actually took place on the substance or merits of the case.

Accordingly, we think it is useful to address and shed light on the more important
legal problems that may arise from the prosecution of online slander. They will be
addressed in the following order:

1. Requirement One: The Problem of Applicable Law and the Competent
Court
2. Requirement Two: The Problem of Responsibility of News Websites
3. Requirement Three: The Problem of Responsibility of the Owner of
the News Website, Author of the Press Material, and Information or Press
Material Entry Person
4. Requirement Four:Burdens of Proof
. Section One:  The Problem of Proving the Identity of the
Perpetrator and the Mens Rea and Actus Reus
. Section Two:  Can publication via a News Website be Deemed
as Media of Presumed Public Interest?




A second major question is under what conditions is the good faith defense available
to a defendant charged with libel or slander?

Here, we look to the Egyptian judiciary. The Egyptian Court of Cassation has ruled
that the good faith reliance on information is a defense to the crime of slander when
the defendant’s priority is in the interest of the nation rather than to defame. In other
words, the defamation must not be motivated by personal hatred, but rather the well
being of the public. Moreover, the defendant’s reliance on this information must
have been reasonable; that is, the defendant must have exerted reasonable efforts
under the circumstances to verify it. Reckless or rash reporting is not in the public
interest. A person who knowingly makes false and slanderous statements about
another person does not act in the interest of the nation.

Accordingly, a defendant does not act in good faith when:

L. It is shown that he or she was not acting in public’s interest.
2. He or she knew the attributed facts were false
3. He or she was not reasonable in relying on the information.

As previously stated, when the law provides a justification defense, the legislature
has compared two opposing interests and given preference to one of them. Here, the
legislature has deemed the right to criticize, under certain conditions, as preferable
to freedom from defamation.

Third Topic: Legal Problems in Libel & Slander in Jordanian

Electronic Media

Recently there has been a noticeable increase in the number of complaints against
news websites, especially as their number and importance grow.

The parties to these cases have played a game of “hide and seek.” Victims and
prosecutors search for elusive authors, publishers, and editors of online material as
well as website owners.

Some hide behind libel laws that fail to recognize online news websites as means of
publication, while others rely on lack of proof of website ownership or professional
ties to such sites.

2008 and 2009 saw many actions haphazardly brought against websites. Some were
brought before district courts, others by public prosecution to the courts of first
instance. Because of confusion over who was in charge of these sites, some were

14 Dr. Kamel Al-Said, ibid.




debates which ensue are in the general interest of the nation because they allow
the people to have a better understanding of the politician or political party they
support.’

However, in 1929, the Court of Cassation backtracked and held that the mens

rea requirement for the crime of defamation would be satisfied if the defendant
exercised general intent to publish material criticizing a politician that the average
person would consider insulting or degrading. It was irrelevant whether the article
was in regards to an important political issue. Criticism of public servants was not
afforded any exceptions under the law.'

In 1946, the Court of Cassation once again reversed its course, and held that whether
the defendant acted in good faith was not a subsidiary issue in establishing the crime
of defamation.

In addition, “there is no single definition of good faith. It is a position or situation
in which a person finds himself as a result of reasonable reliance on information.”
The Ministry of Justice, in a memorandum examining Article 261 of the former
Penal Code (Article 302 of the current Penal Code), also advocated this view: “for

a slander to be in good faith, the slanderer must have believed, after reasonable
consideration, in the soundness of his statements.” Clause 2 of Article 302 of the
Penal Code requires that a defendant pleading the defense of good faith to prove the
soundness of every fact attributed to subject of the slander. Thus, the legislature has
signified that it considers indispensible proof of good faith regarding any substantive
fact responsible for the defamation.™

The above ruling recognized the existence of good faith as a defense to otherwise
criminal conduct, such as in the case of an officer who in a good faith attempt to
defend the law causes harm to a person or property. If the legitimacy of the officer’s
actions can be proven to have been reasonable, no crime was committed. Similar
rulings have frequently occurred in Egyptian courts.'? The Court of Cassation has
repeatedly held that harsh or intense criticism is not defamation so long as the
author, in good faith, was attempting to act in the public’s interest. '3

9 Cassation — 06/11/1924, in the case No. 1744 of 41 S, published in the Book “Responsibility”, Dr. Al-
Quiali, p. 136.

10 Cassation, 19/03/1930, Compilation of Legal Rules, v. 2, Issue 121, p. 272; Cassation, 04/01/33,
Compilation of Legal Rules, v. 3, Issue 107, p. 191.

11 Cassation, 11/12/46, Compilation of Legal Rules, v. 7, Issue 22, p. 199.

12 Ruling 07/10/1947, Compilation of Rules, Part 7, p. 369; Egyptian Criminal Court ruling in case No.

5363 of 1946, year 5, and Cassation of 15/06/48, appeal No. 53 of year 18, unpublished, and other rulings referred
to by Professor Mahmoud Abdullah, pp. 302, 303, 304, 305, and 307.

13 Please refer to the Crime of Slander against a person with a public capacity, Said Saleh Mansour, p. 81
and the following pages.




“dissemination intent or will” according to some jurists.?

An important question here is whether an article written in good faith, but which
defames a person, is exempt from liability, or whether the author’s intent only goes
to the issue of motivation and not affect whether the elements of the crime have
been satisfied.

Arab law schools teach, and most Arab penal codes acknowledge, that good faith
is grounds for exemption from punishment in cases of libel and slander. Arab
judiciaries have also adopted this opinion in many rulings. In Jordan, it is settled
that good faith is a defense for libel or slander, according to the following cases:

1. Amman Criminal Court of First Instance No. 1127/ 2002 dated 16/07/2002
held:

In addition, the intention of the accused in publishing an article calling for scrutiny

of the judiciary and advocating judicial independence was according to this Court

in good faith. Therefore, because there was no intent to malign, the mens rea

requirement is not satisfied. The Court holds the defendant not guilty.

2. Amman Criminal Court of First Instance No. 8503/ 95 dated 5/06/97 held:
The court finds that defendant proved through presenting the sources on which he
based his article that he acted in good faith. His responsibility as a journalist was
to publish the information he discovered. Therefore, the court holds defendant not

guilty.

In 1925, Egypt’s Court of Cassation reversed a decision of the Criminal Court,
which had found a journalist guilty of slandering the House of Representatives and
the Senate after publishing an article accusing the majority party of “worshiping the
government, hating the homeland, sacrificing the country for personal gain, easily
corrupted, insincere in serving the country, consisting of cowards and liars, and that
the chairman of the House of Representatives is ignorant and feeble.”

The court’s reasoning was that merely publishing statements with knowledge
of their content cannot satisfy the mens rea requirement without looking to the
circumstances of the case and whether the publisher was acting with the interest
of the nation in mind or secking only to defame the target of the criticism.
Furthermore, the court acknowledged that in constitutional democracies, harsh
attacks on political figures are accepted. The reason is that the discussions and

8 Advocate Sharif Badawi, Grounds for Permissibility in Libel and Slander Crimes, 1987, Dar Al-Thaqafa
Publications, Cairo, p. 55; and Dr. Kamil Al-Said, the Boundaries between Acceptable Criticism, Slander and
Defamation




THE THIRD REQUIREMENT: MENS REA

It is clear from the statutory text of Arab penal codes that the mens rea of libel and
slander is intention. An intentional crime is committed knowingly and willfully.
General intention is sufficient. Thus, defamation cannot be accidental. If the
defamation was by mistake, there is no cause of action, in either criminal or civil
court.

Mens rea applies to all elements of a crime. Here, the mens rea of intention applies
to both elements of defamation; first, the attribution of a fact injurious to a person’s
reputation and second, the fact that the defamation occurred in public.

To satisfy the first element of the crime, the accused must have known that the
defamatory statement would injure the reputation of the victim.

The second element of the crime is satisfied if the libel or slander was committed in
public. Ifthe perpetrator was unaware that he or she was acting in public, the mens
rea is not satisfied and therefore no crime has been committed.

From this, we can conclude that for a journalist to commit libel or slander, the
journalist must know that the defamatory article or statement is going to be public.
If a journalist reasonably believes that the defamation is not going to be published,
then once again the means rea is not satisfied and no crime was committed.

Thus, if a journalist sends his or her article to the chief editor for review, not for
publication, but the editor decides to publish the article anyway, the mens rea for the
second element of the crime has not been met.

Along with knowledge, the mens rea of an intentional crime requires the act to be
willful.

Therefore, for a publication to constitute libel, the author’s objective must be to
injure the reputation or smear the honor of its target. Because of this requirement,
the Egyptian Court of Cassation, in a well-known case, held that “if the accused
was found guilty of intentionally maligning the royal person, but was also found to
have made the defamatory remark without forethought and under excitement so as
to lose control of his senses, then it was wrong to convict the accused because the
defamation was made by mistake and not intentionally.”

It must also be willful that the libel or slander be public. A journalist must
therefore intend the defamatory article to be printed and distributed, which is called




“

tongue and fingers.’
Thus, in Egypt, all means of public expression are subject to its Penal Code.

A similar provision exists in Jordanian law. Article 189 provides “for libel and
slander 1o be punishable, it must take place in any of the following forms:
1. In person (face to face) defamation and insult which is required to have
taken place:
a.  Ina gathering while facing the victim.
b.  Ina place where other people can hear regardless of their number.
2. In absentia defamation and insult takes place while meeting with a number
of individuals either together or separately.
3. Written defamation and insult:
a.  Through the use of what is published and disseminated among people
or distributed among a group, whether it be writings, drawings, comic
drawings or draft drawings (drawings before being colored and decorated).
b.  Through the mailing of open letters (not scaled) and postcards to the
victim.
4. Defamation and insult through publications, which is required to take
place as follows:
a.  Through the use of daily or periodic newspapers.
b.  Through the use of any type of publications or publication means.

In comparing the above provisions, the Egyptian statute is more comprehensive than
its Jordanian counterpart. In Egypt, shouting, singing, theatrical performance and
puppet shows are equivalent to cinema; physical gestures as well as symbols are
enough to satisfy the requirement that the defamation be public to constitute a crime.
These means of expression are not punishable under the Jordanian statute.

7 Dr. Riyadh Shams, Freedom of Opinion and Press and Publication Crimes, p. 135 and the following

pages.




Caustic Speec

The Moroccan legislature also requires the defamation to be publicized:

This Chapter provides that slander directed to individuals using any of the means set
Jorth in Chapter 38 shall be punishable by imprisonment from one to six months and
or a fine of 10.000 to 50.000 Dirhams.

Chapter 38 of the Press Law provides the following: -

Any person who directly incites another person by speech, threat, publically
distributed writings, visual media such as posters, or by audio or electronic media to
commit a felony or a misdemeanor is an accessory to the crime.

From the above law, it can be implied that the following forms of communication
satisfy the requirement that defamation be made public to constitute slander or libel:

u Writings and printed material sold, distributed or read in public places
" Posters displayed in public;
= All audiovisual and electronic media.

Article 171 of the Egyptian Penal Code lists the means of expression that the law
considers public. From this article, we find the following forms of communication:

A) By writing, whether published in a newspapers, non-periodical, or pamphlet;
or graffiti... writing consists of any written expression whether or not it is
grammatically correct, so long as the words, in total, are understandable, and
whether written in Arabic or in a foreign language, such as English, or an
ancient language, such as hieroglyphic or ancient Greek as long as some people,
even if a limited group, can understand it;

B) By drawing, whether printed on paper or engraved on wood, as well as maps
and pictorial post cards;

C) Images, including works of art, such as drawings or sculpture or photography,
and whether the depiction is realistic and based on fact or mere fantasy and
fictitious.

D) Symbols; or shapes that have particular meaning, for example, the swastika, |
which symbolizes Nazism;

E) Performances, such as theater, cinema, or puppet shows, whether possessing a
written script or by improvisation;

F) By public speech... regardless of the speech’s length, whether it 1s in prose or
thyme, or whether it is accompanied by music;

G) By protest, whether through raised voice, chanting, or shouting, and whether
broadcasted or amplified

H) By physical actions and gestures, including signaling with one’s limbs, hands,




THE SECOND REOUIREMENT: THE ELEMENT OF PUBLICITY

Criminal law is primarily concermned with preventing the violation of another’s
rights. To a lesser degree, legislatures are concerned about how a crime is
committed. When the legislature does actually specify the means, however, it is an
element of the crime.

As for the crimes of libel and slander, most Arab legislatures have stipulated that
the defamation must be public. Along with speeches and public acts, this includes
published or publically available writings, drawings, photographs, and movies.

For example, according to Article 171 of the Egyptian Penal Code, a defamatory
writing or image does not constitute libel or slander unless made public. The crime
is committed as long as the publication continues to be circulated. The fact that

a publication is not comprehensible to the majority of people does not make any
difference. A defamatory statement published in hieroglyphics may still constitute
slander.

There is a similar provision in Jordanian law. Article 189 provides: “in order for
defamation and insult to be punishable it has to be committed according to one of
the following:

1. In person (face to face) defamation and insult which is required to have
taken place:
a.  In a gathering while facing the victim.
b.  Ina place where other people can hear regardless of their number:

2. In absentia defamation and insult takes place while meeting with a number
of individuals either together or separately.

3. Written defamation and insult;
a.  Through the use of what is published and disseminated among people
or distributed among a group, whether it be writings, drawings, comic
drawings or draft drawings (drawings before being colored and decorated).
b.  Through the mailing of open letters (not sealed) and postcards to the victim.

4. Defamation and insult through publications, which is required to take
place as follows:
a.  Through the use of daily or periodic newspapers.
- b.  Through the use of any type of publications or publication means.
- Simply put, the concern for academics, reporters, and journalists is with published
- material. An unpublished writing does not constitute the crime of libel.




it defamatory to suggest that a person does not exert the same effort or possess the
same expettise as his or her peers.

We embrace the reasonability of Egyptian jurisprudence because it maintains a
balance between two opposing interests: the right of the professional to pursue his
career free from defamation and the right of the critic to monitor public officials and
expose mistakes.

Lastly, it is not considered defamation to reveal financial information or precarious
commercial positions, such as being vulnerable to bankruptcy, sustaining heavy
losses through speculation, or selling obsolete goods. These allegations are

not criminal because they do not provoke public contempt. On the other hand,
allegations that a person cheats customers either by false measurements or by selling
shoddy goods are defamation, because it rouses public anger.’

Third: Attribution to Private Life

We do not hold the position that a person’s private life is beyond media scrutiny.
We believe it is possible to report responsibly on private affairs, without
defamating the person of interest, by basing allegations on substantiated
facts. It is not libel to report that a person divorced his wife without good
reason, or that a man with multiple wives believes in polygamy, even if the
information does not pertain to the article.* It would be libel, however, to
make allegations suggesting moral deficiency, such as claiming that a man
married a woman for her property.

When defamation leads to hatred or scorn or maligns the honor of the victim:

Both Egyptian and Jordanian law focus on an individual’s community rather than
society at large in determining whether a defamatory statement has lead to
public hatred or scorn. There is no set number of people necessary to fulfill
this requirement. Hatred and loss of respect from peers, friends, and family
is enough. Moroccan law, on the other hand, does not make this stipulation.
It only requires that the alleged fact be injurious to honor.

) Dr. Mahmoud Mahmoud Mustafa, Interpretation of the Penal Code, the Private Section, 8th Edition,
Cairo University Press, p. 351
6 Dr. Kamel Al-Said, Ibid.




Section I1: Areas of Attribution

First: Attribution to Religion or Religious Belief

Out of respect for freedom of religion, we do not consider it defamation to ascribe

a religious belief'to a person. The law does provide certain exceptions, however,
where ascribing a particular belief could lead to public disgrace or hostility, such as
alleging that an official refuses to appoint anyone of a differing faith, or that a cleric
secretly embraces another religion, atheism, or Satanism.

Although we embrace the reasonability of this opinion, it is not a universal rule.
Every country must be looked at individually. In some Islamic communities, such
as in Saudi Arabia, allegations that a person converted to Christianity is considered
to be defamation.

Second: Attribution in the Professional or Artistic Fields

The esteemed professor, Dr. Mahmoud Najib Hosni, said that “the law protects a
professional’s reputation but not professional glory.”

The Egyptian Court of Cassation held that “Recognizing that an advocate has failed
to defend a certain number of cases is not deemed to be slander, according to jurists’
opinions, but citing such a failure rate in excess is seen as slanderous and affecting
the professional dignity of the advocate—such as when a person ascribes to an
advocate that he/ she is negligent because the case was referred to him/her free of
charge or for insignificant retainer.”

Accordingly, we can say that criticism of a person in his or her professional capacity
may be permissible or defamatory depending on its content. Challenging a person’s
ethics or qualifications may constitute defamation while challenging the potential
abilities or creativity of a person is generally permissible.

Unless an accusation is based on fact, it is considered defamation to deny an
individual’s professional or moral capacity. It is also defamation to make
unsupported statements implying such a conclusion.

It is not defamation, however, to question the comparative level of a person’s
expertise, experience, or competence. For example, in comparing an individual to
his or her colleagues, it is not defamation to rate that individual as inferior; nor is

4 Abdeen Criminal Court, 05/08/1909, Istiglal, year 6, No. 419; Al-Marsafawi, On the Penal Code, f.
3177, p. 1030.




deceased person is only actionable if it is an attack on the honor of the deccased’s
relatives or heirs.

This rule has been adopted by some Arab legislatures, such as in Morocco and
Egypt. Where defamation of a deceased person also impinges on the reputation of
the deceased’s relatives, there is a cause of action. An example is alleging that the
deceased had an illegitimate child.

In Tunisia, the law is quite explicit in denying the dead protection from defamation.
Article 55 provides “the provisions of chapters 51 to 55 of this Code do not apply to
the slander of the dead unless the purpose of the slander is to disgrace the honor or
harm the stature of the deceased’s heirs, spouse or living relatives.”

On the other hand, the Jordanian Penal Code, in article 366, stipulates that the heirs
of a defamed deceased are entitled to take legal action; it does not require that the
heirs demonstrate that the defamation hurt their own reputation.

Sixth Note:

Defamation does not have to be explicit. Defamation can exist by implication if a
speech or publication in its entirety suggests a defamatory conclusion.

Seventh Note:
The law does not require defamation to be false, so long as the allegation is
prejudicial to the person’s reputation.?

Fighth note:

Portraying the victim of a crime in a disgraceful or degrading manner is as much a
defamation as alleging an individual to be the perpetrator of a crime. For example,
the Court of Cassation held the publication of a criminal report to be libel when it
described how two people broke into the office of a lawyer, beat him with sticks,
poured Coca-Cola on him, forced him to strip naked, and bound him with a leather
belt. (Cassation Case, January 16, 1962; Compilation of Rules, year 13. p. 47).

3 Interpretation of the Penal Code, the Private Section, Dar Al-Nahdah Al Arabiyeh, Cairo 1986, P. 631
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Article (37) of the Jordanian Press and Publications Law No. 8 of 1998 provides:
“Quoted or implied press material shall [be] treated similarly fo the ori ginal or
authentic material.”

Second Note:

Libel does not apply to statements or allegations about the future. Thus, it is not
libelous to publish an article predicting that a recently appointed minister is going to
steal from the ministry.

Third Note:

Libel is directed towards a specific individual. It is not necessary that a person’s
name be used so long as the victim can be easily identified from the text, such as
referring to initials, a person’s profession and position, previous employment, or
place of birth.

Fourth Note:

Both natural persons (human beings) and corporate bodies can be victims of
defamation. The penal codes of most Arabic countries, including Morocco,
criminalize libel directed at the national assembly, official bodies, the army, and
even private companies. Arab legislatures have largely recognized corporate
personhood and have afforded the corporate body the same protections to reputation
as possessed by an individual.

For example, Chapter 50 of the Moroccan Press Law provides that “defamation to
a person or body shall be deemed as libel.”

It is necessary, however, to differentiate between slander of a corporate body and
slander of one of its employees. A statement made about a group or entity does not
necessarily apply to an individual member or employee. Likewise, slander of an
individual group member or an employee does not necessarily slander the whole
group or corporation. Thus, if a joumnalist slanders an individual who happens to be
the head of an association, any action brought by that association or another member
of that association will be dismissed.

Finally, attribution can take place against any group of people even if it has no legal
personality. Any member of this group may prosecute the slanderer.

Fifth Note: Complaints brought on behalf of the deceased

Criminal law primarily focuses on protecting the rights and safety of the living.
Only a living party can bring a cause of action for libel or slander. Defaming a




Article 364 of the Bahraini Penal Code addresses the crime of defamation by
stipulating that “a person shall be punished by imprisonment for a period not

more than 2 years or by a fine of no more than two-hundred Dinars, if he assigns

to another in a public manner a fact that may affect the latter through a penalty

or contempt. The punishment shall be imprisonment or fine or both if libel was
intended at a public official during or because of his office. This also applies if libel
was honor-related or harmful to the reputation of families, or if it was intended

to accomplish an illegitimate goal. If libel was addressed by publishing same in a
newspaper or in a publication, it will be treated as an aggravating circumstance.”

In comparing these definitions, Article 44 of the Moroccan Press Code seems to be
the broadest because it only requires that the insult be injurious to an individual’s
honor or stature. Under the comparable laws of Egypt and Jordan, for example, an
additional element of the crime is that the insult provokes public contempt or hatred.

Second Topic: The Elements of the Crimes of Defamation and

Insult (libel or slander):

From the above definitions of slander and libel, the following elements of the crimes
can be inferred:

THE FIRST REQUIREMENT: ACTUS REUS

The actus reus of slander is attributing subject matter detrimental to the honor,
dignity, and stature of the victim, or that which incites contempt for the injured

party.

Section I: Legal and Practical Notes on the Actus Reus of the Crime

First Nofte:

The law does not distinguish between the act of slander or libel and the act of
circulating or propagating a previously authored slander. The fact that the slander is
in the form of gossip or rumor does not alleviate its injurious effect on the dignity
of the injured party. Thus, it is no defense to argue that a slanderous remark was
quoted from a foreign newspaper. Reproduction of slander or libel is legally
equivalent to original publication.

Chapter 50 of the Moroccan Press Code provides that republication of libel shall be
deemed to have been published mala fide, unless the offender can prove otherwise.




of another person or his/her reputation — even if it was done with doubt — without
accusing him/her with a specific matter.”

Article 365 of the Jordanian Penal Code addresses the crime of libel and provides:
“The Civil Complainant has the right to request, through his/her lawsuit, a
compensation for the material damages he/she incurred because of defamation,
slander and humiliation in addition to compensation for mental and moral damages.
The court has to estimate such compensation according to the nature of the crime,
the level of impact it had on the victim and on his / her social status.”

Article (44) of the Moroccan Press Code defines libel as: “If is considered libel
when a fact is attributed to a person or entity injurious to that person or entity’s
honor. And it is considered an insult every disgraceful expression or a demeaning
Pphrase that may degrade the dignity of the person subject-matter of the expression
or phrase. =

The penally for publishing such libel or slander, whether such publication was
directly transmitted or through a form of media, even if it was tainted by doubt or
suspicion, or that referred to in publishing to a person or entity that does not care
Jor the form of expression but more to what can be perceived through the words
of speeches, shouting or threats, writing literature, or posters or incriminating
advertisements.”

Article (302) of the Egyptian Penal Code defines libel as: “a person who commits
libel is a person who assigns to another by one of the ways specified in Article 171
of this Law, things, which even if they were true, should be punished in accordance
with the penalties prescribed by law, or by measures that shall subject the person-
who committed libel- contempt by the people of his homeland.” Article (306) of

the Penal Code provides that “Any insult that does not include the assignment of

a certain fact, but contains material comprising honor and consideration (in any
manner whatsoever), is punishable in accordance with Article 171 of imprisonment
not exceeding one year... ©

Article (291) of the Yemeni Penal Code defines insult as “assigning a fact hurtful
to others, even if it were true, necessitates the punishment assigned fo it by law or
contempt by the people of his homeland, if his assignment is insulting to others,

or demeaning fo their honor.” Article 292 of the same code provides that “any
person who insulls the other (in a manner other than by defamation) is punishable
by imprisonment for a period not exceeding two years, or by a fine; even if the fact
assigned to the victim is frue.”




(L[m)vter 7

Definition of the Crimes Defamation and Insult:
“Libel and Slander” and the Elements thereof

First Topic: Definition of Defamation: “Libel and Slander”

Legislatures in Arab states share a common and principled understanding of what
constitutes libel and slander. They agree that libel consists of allegations prejudicial
to dignity, honor and well being of an individual regardless of how such attribution
takes place or whether such material is punishable by law.

The concept of slander is similar to libel, in that it is an attack on the dignity,

honor, or stature of an individual, but different in the sense that slander is occurs
without specific publication. This requires the trial judge to distinguish between the
independent speech of an individual (slander), a de facto opinion, and the general
description, the name of the perpetrator or the form of emphasis. For instance: thief,
rapist, sexual offender, or murderer all denote different emphasis.?

Perhaps the reason why the punishment of libel is often harsher than that of slander
is because the assignment of a particular publication to a person makes it more
believable and influential.

It is important to note that the distinction between libel and slander cannot only be
derived from the language that specifically refers to the complainant, but it must
also take into account the circumstances that surrounded the specific reference. For
example, an accusation of theft is not defamation if the accusation is based in fact,
even if the facts are circumstantial.

The following are excerpts defining the crimes of defamation from the legal codes
of multiple Arab states:

Article (188/a) of the Jordanian Penal Code states that “Defamation is the
imputation of a certain matter to a person — even if it was done with doubt — which
might negatively affect his/her honor, dignity and exposes him/her to the hate and
scorning of society regardless if such matter is punishable by law or not.” The
second paragraph of the same law defines insult as “assaulting the dignity and honor

2 Dr. Kamil Al-Said, the Boundaries between Acceptable Criticism, Slander and Defamation, work paper
submitted to the Higher Council of Media, Amman.
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General Infroduction

The Reason for Criminalizing Slander and Defamation

When the legislature criminalizes certain acts, it is done to protect fundamental
rights deemed necessary for the survival of the society.! The criminalization of
murder is an attempt by the legislature to protect human life and community safety.

Legislatures have deemed slander a crime because it is an attempt to degrade a
person’s dignity and honor and expose him or her to contempt.

Likewise, defamation is a crime. It too constitutes an assault, without factual
support, on another’s dignity and honor.

Justification Defenses to Slander and Defamation

In an attempt to balance conflicting rights, the legislature may deem certain acts that
would otherwise be criminal as acceptable or justified.

For example, self-defense is a justification defense to the crime of murder. Likewise,
legislatures provide justification defenses to the crimes of slander and defamation.
An attack on a person’s reputation is justified if it is in the greater interest of the
public’s right to know about the misconduct of public officials.

1 Dr. Kamil Al-Said, the Penal Code, the General Section







This study is comparative to the extent that it serves the study, without unnecessary
elaboration on Arabic jurisprudential interpretations.

Accordingly, this study is divided into four chapters:
o Chapter I: Defining the Elements of Slander and Defamation; and Slander
and Defamation through Electronic Media.
o Chapter II: The Right to Criticize
+  Chapter III: Defending the Crimes of Slander and Defamation
«  Chapter IV: Judicial Principles Underlying Slander and Defamation




of information. The internet, digital broadcasting, and mobile phones are all
examples. Technological advancements also create new methods of communication,
such as blogging. Despite these technological advancements, true diversity in

the media and access to information remains in a precarious state because of the
industry’s growing privatization. Business challenges and realities often take
precedence over ideals.

These changes present both opportunities and challenges to the promotion of
pluralism and public interest. They also highlight the need for an effective policy
and regulatory framework to promote and protect pluralism and diversity. Any
effective policy must be the result of broad-based dialogue among stakeholders from
different sectors, including civil society, government representatives and public
figures.

Principles of freedom of opinion and expression recognize limits on freedom

of speech. Some speech, for example “hate speech,” is both dangerous and
counterproductive to promoting equality and therefore should be prevented. Any
laws aimed to limit this kind of speech, however, must be specific and clear to
prevent their exploitation for political reasons.

Measures should be taken to ensure that these laws are fairly enforced. Particularly -
important is the judiciary’s responsibility to approach each case individually.
Moreover, the purpose of these laws must be to protect the individual and minority
groups. They must not serve an ideological or dogmatic agenda.

The practical importance of this study is to demonstrate the possibility of
coexistence between two conflicting rights: the right to defend one’s personal
reputation and the right to freedom of expression. This study also aims to address
how Arab states perceive these freedoms by focusing on relevant legislation,
because it is through legislation that the state most clearly expresses itself. Thus,
when a state wishes to restrict freedom of expression it often turns to its legal
authority to criminalize and punish.

This study will focus primarily on laws governing slander and defamation. The
purpose will be to identify the boundary between permissible criticism and
slander and defamation. It will aim to convey practical experience by explaining
importance legal provisions and defense strategies. In addition, the study shall
examine the basic judicial principles that deal with this type of crime.

We have tricd our best to highlight some of the Arab penal laws which regulate
defamation and slander to show how legislatures regard freedom of expression.
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INTRODUCTION

It is generally accepted that freedom of opinion and expression are essential to the
protection of human rights. Neither of these freedoms, however, can be realized
without coordinated measures to promote them.

Promoting freedom of expression requires embracing pluralism and diversity.
Freedom of expression is the allowance of lively debate on matters of public interest
and the acceptance of opposing viewpoints, including those arising from social
inequality and political oppression.

The right to participate in and enjoy political, artistic, and social life is an integral
part of achieving such freedom.

When people are prevented from this participation, their causes, experiences,
and interests vanish. They become more prone to bigotry, prejudice, and
marginalization.

Respect for freedom of speech plays a crucial role in ensuring democracy and
sustainable human development, which in tum promotes global peace and security.

International principles pertaining to freedom of opinion and expression reject
sacrificing human rights to achieve security, indeed, respect for human rights is a
necessary element to achieving security. These principles emphasize the state’s
responsibility to take positive actions to promote diversity and pluralism, as well as-
enforce the right to equitable access to information and means of communication. It
is the role of the state to create an environment supportive of freedom of expression
and equality while also recognizing that such freedoms can be abused.

Free and fair elections, an independent judiciary, and a vibrant civil society are

all essential to the promotion of freedom of expression and opinion. Despite the
important role of the state in promoting this freedom, effective self-regulation by the
media remains crucial to ensuring professionalism in the press.

Moreover, it is well recognized that the media play an important role in maintaining
freedom of expression by ensuring equitable access to information.

It is also generally understood that new technology has advanced the dissemination
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This Book

Overview

“Caustic speech” was an expression used by the Court of Cassation of Egypt in
1926 in an important freedom of speech ruling on a journalist tried for criticizing the
Prime Minister and part of the Egyptian parliament.!

Since then, the Egyptian judiciary, as well as the Jordanian judiciary, has ruled

in favor of the right to criticize, often to the displeasure of the ruling power,
recognizing the right as an essential aspect of monitoring the performance of public
servants and figures.

This book aims to demonstrate that the crimes of libel and slander can coexist
with the right to criticize, so as to allow the media the ability to expose corruption,
abuses, and mistakes, and thereby fulfill their social responsibility.

Permissible criticism is that which challenges an individual’s behaviors, actions, or
opinions. Its phrasing may be harsh or sarcastic, so long as its primary purpose is
not to insult or offend and its substance is based on facts.

This fine line marks the boundary between libel and slander on the one hand, and
permissible criticism on the other.

May Success be granted by Allah Almighty
Amman, 07/06/2010

Advocate
Mohammed Zuhair Qtaishat

1 Ruling of the Egyptian Court of Cassation/ Criminal cassation dated 12/03/1926, referred to in the
Permissible Criticism by Dr. Emad Abdul Hameed Al-Najjar, p. 178. The ruling stated “the defendant clearly desired
to defame, which is shown by the defendant’s frequent use of severe and bitter words in his criticism, which were
also accompanied by exaggerations. However, these criticisms do not address the private life, and therefore it is
unjustified to impose a special punishment for them.”
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comment and enrich their observations, and we believe it opens the door of the
questions and the how the judiciary deals with issues of libel and slander through the
media before it.

The lawyer Mohamed Qutaishat deserves our appreciation to his effort to proximate
the legal issues that had not been examined in detail before, not forgetting, of
course, thanking the professor lawyer Negad Al Boraei and Professor lawyer
Ayman Abu Sharkh for their role in reviewing the study, and also to our Board of
International Research and Exchanges - IREX Jordan field office, The International
Media Lawyers Association IMLA , which supported the efforts of the Media Legal
Aid Unit “MELAD?”, and the Agency for Development USAID - Jordan that have
supported our work in this project.

O Executive President / Center for Defending Freedom of Journalists CDFJ




Preface

Journalists to Break the Silence Barrier
[0 Nidal Mansour

Ten years ago, when we started our first experience in holding legal protection
workshops for journalists; I have heard of the expression “caustic speech” In a
landmark decision decades ago in the Egyptian Court of Cassation Commenting on
the inadmissibility of the use of journalists to phrases and words of harsh words and
descriptions when criticizing public figures.

Despite frequent talk for years about right of the media to criticize public figures and
exercise its oversight monitoring role, the successive governments, public figures
and parliamentarians and even opposition parties have not accepted yet the idea of
bowing to criticism even if it was softly spoken, and certainly extremely angered
when criticism was harsh, hurtful, and painful.

This study prepared by lawyer Mohammed Qutaishat director of the Legal Aid Unit
for Journalists “MELAD?”, in Center for Defending Freedom of Journalists [CDFJ];
under the title “caustic speech ... a Comparative study of allowed and punishable

in the libel and slander by the media in Jordan,” intersect with the study by CDFJ
titled the Media Freedom Status in Jordan report in 2009 under the title of “illusion
and reality .. taboos and red lines in the Jordanian media” prepared by journalist
Mohammed Abu Rumman and journalist Walid Husni, and the point of similarity is
that they indicate clearly and unequivocally that the legislation place restrictions on
freedom of criticism, but does not close all doors in the face of this practice, but lack
of knowledge of journalists in the legislation and the real red lines that emerges is
compounded by their fear and make them increasingly shun the practice of their role
in criticism.

In my view, professional journalists are demanding today more than ever to break
the silence and taboos and exercise their right to criticize, even if harsh, if not
knocking on the wall, we certainly will not open the gap to light.

‘What we are calling for at Center for Defending Freedom of Journalists is to
emphasize on the right of the media criticism and we never mean to insult or curse
anyone.

This study reflects the efforts of the Media Legal Aid Unit for journalists “MELAD”
to create a legal culture that specializes in media issues, and call for lawyers to




The Fourth Topic:
Forms of Criticism
1. Political Criticism
2. Literary and Scientific Criticism
3. Attistic Criticism
4, Historical Criticism

Chaptter I1I

Defense in the Crimes of Slander and Defamation “Libel and Insult”

First Topic: How can journalists avoid the crimes of slander and defamation, and
how can they use their right to criticism?

Second Topic: The most important legal arguments available to lawyers in the
crimes of defamation and insult

First: Failure to prove actus reus on the part of the journalist

Second; Failure to prove mens rea of the libel and slander crime.

Third: The Innocence of the joumnalist of the crime of contempt

Fourth: Dismissal of claim due to its submission by a person lacking
competence and/or the failure to file a personal right claim53

Fifth: The Complainant’s waiver of right to complain against any one of the
accused is deemed as waiver of the complaint by the complainant against the
remainder of the accused

Sixth: Plea of non- identification of the victim
Chaptter IV
Judicial Principles in Slander and Defamation: “Libel and Insult”
First: On Actus Reus
Second: On Mens Rea
Third: On the Right to Criticism

Conclusion and Recommendations

References
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Third; Attribution to Private Life

Chapter 11
Right to Criticize

The First Topic:
The Right to Criticize and the Source of Legitimacy
First: Definition of the Right to Criticize
Second: Source of Legitimacy of the Right to Criticize:
The Second Topic:
The Scope of the Right to Criticize

The First Category: The Right to Criticize Personal Actions and the Person
himself.

The Second Category: Extending the Right to Criticize Actions to Public
Figures:

The Third Topic:
Conditions on the Right to Criticize
First Condition: the Established Fact

Third Condition: The Criticism must be directed at Particular Conduct or
Opinion.

Fourth Condition: The Criticism must be Appropriate and in Good Faith.
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